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CARDILLO, DEPUTY COSfR ET AL. VS. LIBERTY MUTUAL INS. CO. \ 


a In the District Court of the United States for the 

District of Columbia 

Equity No. G6066 

The Liberty Mutual Insurance Company, a Corporation. 

PLAINTIFF 

vs. 

Frank A. Carrillo, Deputy Commissioner. United States Em¬ 
ployees' Compensation Commission, District of Columbia Com¬ 
pensation District, and Julius H. Cobb, defendants 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-entitled cause, to wit: 

1 Bill for injunction , dc. 

Filed December 4,1937 

In the District Court of the United States for the District of Columbia 

Holding an Equity Court 
Equity No. 6606G 

The Liberty Mutual Insurance Company, a Corporation, 1010 
Vermont Avenue, N. W., Washington, D. C., plaintiff 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States Em¬ 
ployees’’ Compensation Commission, District of Columbia Com¬ 
pensation District, and Julius H. Cobb, defendants 

To the Honorable Justice, of the. District Court of the United States 
for the District of Columbia , Holding an Equity Court,: 

The plaintiff. The Liberty Mutual Insurance Company, a corpora¬ 
tion, respectfully represents to the Honorable Court as follows: 

1. The said The Liberty Mutual Insurance Company is a corpora¬ 
tion duly organized and existing under the laws of the State of 
Massachusetts, and doing business in the District of Columbia and 
elsewhere; that said plaintiff brings this suit in its own right as 
hereinafter set forth. 

2. The defendant, Frank A. Cardillo, is a citizen of the United 
States, and a resident of the District of Columbia, and is sued in his 
official capacity as Deputy Commissioner, United States Employees’ 
Compensation Commission, District of Columbia Compensation 
District. 
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3. The defendant, Julius H. Cobb, is a citizen of the United States, 
and at the present time is a resident of Sarasota, Florida, and is sued 
in his own right as hereinafter set forth. 

2 4. That heretofore, to wit, on December 13, 1931, and some 
time prior thereto, the said Julius H. Cobb was and had been 

employed in the said District of Columbia by Barber & Ross, Inc., 
as an installer of electric refrigerators. 

5. At that time, pursuant to the provisions of the Act of Congress 
approved May 17, 1928, entitled “An Act to Provide Compensation 
for Disability or Death, resulting from Injuries to Employees in 
Certain Employments in the District of Columbia, and for other 
Purposes,” and the amendments thereto, and of the Act of Congress 
approved March 4, 1927, entitled “An Act to Provide Compensation 
for Disability or Death resulting from Injuries to Employees in 
Certain Maritime Employment, and for other Purposes,” and the 
amendments thereto, the said Barber & Ross, Inc., was insured by a 
policy of insurance issued by said plaintilf. The Liberty Mutual 
insurance Company, whereby the said Insurance Company under¬ 
took and agreed to pay such compensation to the employees of said 
Barber & Ross, Inc., as might be lawfully awarded under the said 
Acts of Congress for such occupational disease or infection as arose 
naturally out of such employment, and said policy of insurance was 
in full force and effect on the aforesaid 13th day of December 1931. 

6. That on, to wit, December 13, 1931, the said Julius H. Cobb 
was stricken with tuberculosis and was unable to continue his employ¬ 
ment, although he worked a few days thereafter. 

7. That shortly thereafter a claim for compensation under the 
aforesaid Act of Congress was filed in the offices of the United 
States Compensation Commission, District of Columbia Compensa¬ 
tion District, by the said Julius H. Cobb. In said claim for com¬ 
pensation it was alleged that the tuberculosis from which the said 
Julius H. Cobb was suffering was an occupational disease and 

that it arose out of, and in the course of, his employment. 

3 Thereafter, in accordance with the rules of the said Compen¬ 
sation Commission, the plaintiff gave notice that the liability 

■of the plaintiff under the said Act of Congress was denied because 
the condition of the said Cobb did not arise out of said employment. 
A hearing was requested, as in said Act provided. Said hearing was 
thereafter granted by and held before the then Acting Deputy Com¬ 
missioner, Robert J. Hoags. On November 22, 1932, a compensation 
order was entered in the case, finding that the condition of the said 
Cobb did arise out of his employment, and directing the plaintiff 
herein to pay to the said Julius H. Cobb compensation for tempo¬ 
rary total disability at the rate of $25.00 per week, and further 
directing the plaintiff herein to pay such compensation from and 
after November 15, 1932, at the rate of $25.00 per week until further 
order of the Deputy Commissioner, and further ordering the plain¬ 
tiff herein to furnish to the said Julius H. Cobb such necessary 
medical, surgical, hospital, and other care and treatment as the 
nature of his injury and the process of his recovery had up to that 
time or might in the future require. A complete copy of the award 
is contained in the compensation order dated November 24, 1937, 
from which this appeal is taken, copy of which is attached hereto, 
marked “Exhibit A,” and made a part hereof by reference. 
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7. Pursuant to the aforesaid award of compensation dated Novem¬ 
ber 22, 1932, the plaintiff paid to the defendant, Julius H. Cobb, com¬ 
pensation benefits, as provided for in Section 8 of the aforesaid Work¬ 
men’s Compensation Act, at the rate of $25.00 per week until De¬ 
cember 31,1930, on the theory that the said Julius H. Cobb was totally 
but temporarily disabled up to that time. Thereafter, the plaintiff 
learned that the said defendant, Julius H. Cobb, was working and 
therefore was only disabled partially and temporarily. From Janu¬ 
ary 1, 1937, up to and including June 9, 1937, plaintiff paid to 

4 the said Julius H. Cobb compensation benefits, as provided for 
in Section 8 of the Workmen’s Compensation Act, at the rate 

of $18.99 per week. From November 22, 1932, to June 9, 1937, plain¬ 
tiff paid to or for the account of the said Julius H. Cobb the compensa¬ 
tion benefits provided for in Sec. 7 of the Act. On June 25, 1937, the 
plaintiff filed with the Compensation Commission a notice, on a form 
prescribed by the Commission, to the Deputy Commissioner that the 
payment of compensation benefits to the said Julius H. Cobb had been 
stopped. At that time the plaintiff pointed out to the defendant 
Deputy Commissioner Cardillo that it had paid the sum of $8,045.43 
as compensation partly for disability benefits, as provided for in Sec¬ 
tion 8 of the Workmen’s Compensation Act, and the balance in the 
form of medical ben’fits, as provided for in Section 7 of the aforesaid 
Workmen’s Compensation Act, to the said Julius H. Cobb, or for his 
benefit. 

8. Prior to the time the rate of compensation for disability which 
was being paid to the said Julius H. Cobb in accordance with Section 
8 of the aforesaid Workmen’s Compensation Act was changed, the 
plaintiff communicated with the then Deputy Compensation Commis¬ 
sioner. Robert J. Hoage, advised him of the fact that the said Julius 
H. Cobb was employed and was no longer totally disabled, and was 
advised that it had the approval of his office to pay compensation or 
disability benefits to the said Cobb for a temporary partial disability, 
provided the Company and Cobb could agree that Cobb was capable 
of earning wages. The Company communicated with Cobb who at 
that time was in Florida, advised him that they were placing him on 
a temporary partial basis and that his compensation for disability 
would be reduced from $25.00 per week to $18.99 per week. The 
office of the Deputy Commissioner advised the said Cobb that the 

compensation for disability was being reduced, and said com- 

5 pensation was reduced. The defendant Cobb accepted the re¬ 
duced payments of compensation for disability without protest, 

and thereby agreed to said reduction in compensation*and agreed to the 
change in his status from that of temporary total disability to tempo¬ 
rary partial disability. (See R. pp. 43-48, Respondent’s Exhibits 1, 
2, 3, and 4.) 

9. On July 22, 1937, the defendant, Frank A. Cardillo, addressed 
a letter to the plaintiff herein, advising it that although it had made 
payments covering a period from December 13, 1931, to June 9, 1937, 
and although it had paid more than $8,000 to, or for the benefit of, 
the said Julius H. Cobb, that it appeared it had only paid the sum 
of $6,702.90 to the said Cobb for disability benefits uncier Section 8 
of the said Workmen’s Compensation Act, and therefore requested 
that compensation payments be resumed by the plaintiff. Under 
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date of September 17, 1937, the said Deputy Commissioner addressed 
a letter to the attorney for the claimant in this case, calling attention 
to the fact that the plaintiff herein had suspended payments of com¬ 
pensation, and that in the opinion of the said defendant, Frank A. 
Cardillo, it had no right to so suspend payments of compensation. 
Thereupon, under date of October 1. 1937, the attorney for the claim¬ 
ant made a request to the said defendant Cardillo for a supplementary 
compensation order, as provided for in Section 18 of the aforesaid 
Workmen’s Compensation Act. Thereupon, the plaintiff herein re¬ 
quested a hearing before said Deputy Commissioner Cardillo on the 
request for a supplementary compensation order. 

10. The aforesaid hearing was held at the office of the Deputy 
Commissioner on November 1G, 1937. At said hearing the claimant 
did not offer any testimony. The Deputy Commissioner read a 
statement as to the amount of payments which had been made to 

the said Cobb and introduced it in the record, he also intro- 

6 duced into the record the plaintiff’s notice to the Deputy Com¬ 
missioner that the payment of compensation had been stopped, 

and a copy of his letter to The Liberty Mutual Insurance Company 
dated July 22, 1937. The plaintiff’s manager, testifying for the 
respondent at the hearing before Deputy Commissioner Cardillo, 
testified from the records in his charge of the payments which had 
been made to the said Julius H. Cobb in accordance with the afore¬ 
said award of compensation dated November 22. 1932. and in accord¬ 
ance with the requirements of Sections 7 and 8 of the aforesaid 
Workmen’s Compensation Act. His testimony established, it stands 
undisputed, that the plaintiff herein has paid compensation for dis¬ 
ability and compensation for medical benefits in the sum of $8,045.43. 
In accordance with Section 4 of the Workmen’s Compensation Act, 
the plaintiff secured for the said Barber & Ross, Inc., the compensa- 
tion payable under Sections 7, 8, and 9 of said Act. It paid the 
compensation payable to the said Julius H. Cobb under Sections 

7 and 8 of said Act (none was payable under Section 9 of said Act) 
for the injury he sustained resulting in his contracting tuberculosis. 
Section 14 (m) of the aforesaid Workmen’s Compensation Act pro¬ 
vides, “The total compensation payable under this Act for injury 
or death shall, in no event, exceed the sum of $7,500.00.” 

11. Despite the fact that the record made at the hearing before the 
Deputy Commissioner. Frank A. Cardillo, conclusively shows that 
compensation payments had been made in excess of the amount re¬ 
quired by the statute, the said Deputy Commissioner, subsequent to 
the aforesaid hearing and under date of November 24, 1937, filed in 
writing in said compensation proceedings a supplementary compensa¬ 
tion order which contained so-called “Findings of Fact,” in which he 

declared that the plaintiff had only paid to the claimant the 
7 sum of $6,755.76 as compensation, and that the sum of $7,439.29 

should have been paid to the claimant as compensation in ad¬ 
dition to the sum of $1,289.67 for medical and other attendance or 
treatment which had l>een paid by the plaintiff by reason of the afore¬ 
said tubercular condition of the said Julius H. Cobb. In the aforesaid 
writing or compensation order the said Deputy Commissioner Car¬ 
dillo unlawfully refused to give the plaintiff credit for the sum of 
$1,289.67 which it had admittedly paid either to the claimant or for 
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the benefit of the claimant as compensation in accordance with the 
provisions of Section 7 of the aforesaid Workmen’s Compensation Act.: 
The aforesaid order is attached hereto, marked “Exhibit A,” and 
made a part hereof by reference. The said Deputy Commissioner 
in said order then declared that the plaintiff should pay to the defend¬ 
ant, Julius H. Cobb, the sum of $683.53, which amount said Deputy 
Commissioner claimed represented the unpaid compensation due the 
said Cobb to and including November 5, 1937, which amount he de¬ 
clared to be in default; the said Deputy Commissioner further 
declared and said that the plaintiff herein should pay 20 per cent addi¬ 
tional compensation to the said Cobb in the amount of $136.71 as a 
penaltv for, failing to pay compensation within ten days after pay¬ 
ment fell due. Said Deputy Commissioner declared and awarded to 
the said Cobb the sum of $820.24 as additional compensation, despite 
the fact that the record clearly showed that the plaintiff had paid to 
or for the benefit of the said Cobb the sum of $8,045.43, in accordance 
with Sections 7 and 8 of said Workmen’s Compensation Act. 

12. Plaintiff says that the defendant, Julius H. Cobb, is not lawfully 
entitled to the award of compensation aforesaid, or to any award under 
the provisions of the Act of Congress aforesaid, and that the award is 

not in accordance with law, and that the assessment of the pen- 

8 alty is unlawful, arbitrary, and capricious; that the record in 
the case clearly shows that the said defendant, Julius H. Cobb, 

lias received compensation in the form of medical benefits and disabil¬ 
ity benefits in excess of the amount required by said Act of Congress 
to be paid to him or for his benefit. Nevertheless, the plaintiff says 
that it will be compelled to pay the compensation awarded as afore¬ 
said, and to pay the penalty assessed by the said Deputy Commissioner 
unless this Court shall suspend or set aside said compensation order 
by mandatory injunction or otherwise by appropriate decree to be 
entered herein. 

13. Inasmuch as by the order of the said Deputy Commissioner 
the entire amount of the award of compensation and the penalty 
is now payable in one lump sum to the defendant Cobb, and inas¬ 
much as the defendant Cobb is now residing in the City of Sarasota 
in the State of Florida, and inasmuch as the plaintiff believes and 
therefore avers from the circumstances of this case it will be unable 
to recover back from the said Julius H. Cobb any sum of money 
paid to him pending the final determination of this suit, and inas¬ 
much as it will, if it prevails in this suit, be forced to great trouble 
and expense in instituting proceedings in Florida to recover back 
said monies, the purpose of this bill will be defeated and the plain¬ 
tiff irreparably damaged should it be obliged to make such pay¬ 
ments pending the final determination hereof. 

14. The plaintiff further says that the only remedy which it has 
in the premises is through the interposition of this Honorable Court 
as provided in the aforesaid Act of Congress, and plaintiff further 
says that it has no other adequate and complete remedy at law. 

Wherefore, the premises considered, the plaintiff respectfully prays 
as follows: 

9 1. That process may issue herein directed to the aforesaid 
defendant, Frank A. Cardillo, Deputy Commissioner, United 

States Employees’ Compensation Commission, District of Columbia 
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Compensation District, and Julius H. Cobb, requiring them and each 
of them to appear herein and answer the exigencies of this bill but 
not under oath, answer under oath being hereby expressly waived. 

2. That the defendants and each of them be temporarily restrained 
and that after hearing enjoined pendente lite from enforcing or 
attempting to enforce the aforesaid award of compensation. 

3. That this Honorable Court direct the said Frank A. Cardillo, 
Deputy Commissioner, to transmit to this Court a full and complete 
transcript of all the records, papers, and orders pertinent to the 
issues herein raised, and a complete transcript of the testimony 
taken before the said Deputy Commissioner at the hearing November 
16, 1937. 

4. That upon final hearing this Honorable Court may wholly sus¬ 
pend or set aside the aforesaid awarded compensation made by the 
said Deputy Commissioner Cardillo. 

5. And for such other and further relief as the exigencies of the 
case may require, and to the Court may seem just and proper. 

The Liberty Mutual Insurance Company, 
By J. F. Gelzer. 

Hogan, Donovan, Jones, Hartson & Guider, 

Arthur J. Phelan, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

10 I, J. V. Gelzer, being first duly sworn, on oath depose and 
say that I am the agent of the Liberty Mutual Insurance Com¬ 
pany, a corporation, the plaintiff herein, and am duly authorized 
to make this affidavit for and in its behalf; that I have read, and am 
personally acquainted with the facts stated in the foregoing and 
annexed bill of complaint subscribed by me on behalf of said com¬ 
pany, and know the contents thereof; that the facts stated therein, 
upon my personal knowledge are true, and those stated upon infor¬ 
mation and belief I believe to be true. 

J. V. Gelzer. 

Subscribed and sworn to before me, this 4th dav of December 
1937, A. D. 

[seal] Marie McDonald, 

Notary Public , D. C. 

Exhibit A 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

In the matter of the claim for compensation under the District of 
Columbia Workmen’s Compensation Act. Julius H. Cobb, Claimant 
vs. Barber and Ross, Inc., Employer, Liberty Mutual Insurance 
Company, Insurance Company. Supplementary Compensation 
Order Declaring the Amount of the Default and Award of 20 per 
cent Additional Compensation. Case No. 331-132. 

Such investigation in respect to the above-entitled claim and to 
the claimant’s application for a supplementary compensation order 
declaring the amount of the default under section 18 and for addi- 
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tional compensation under section 14 (f) of the Act having been 
made as is considered necessary, and a hearing on such application 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

FINDINGS OF FACT 

11 That on the twenty-second day of November 1932, a compen¬ 
sation order, award of compensation, was filed in the above- 

entitled case, which order is made a part hereof by reference; that 
in such order compensation was awarded to the claimant above named 
as follows: 

“That the employer, Barber & Ross, Inc., and the insurance carrier, 
the Liberty Mutual Insurance Company, shall pay to the claimant 
herein compensation for temporary total disability from December 
13, 1931, to December 22, 1931. inclusive, 1% weeks, from January 4, 
1932, to January 19, 1932, inclusive, 2% weeks, and from March 20, 
1932, to November 14, 1932, inclusive, 34% weeks, or a total of 38 
weeks’ temporary total disability at the rate of $25.00 per week, 
amounting to $950.00, less $67.85 already paid by the employer, leav¬ 
ing a balance of $882.15, which amount is due and shall be paid 
forthwith; shall continue to pay compensation from and after No¬ 
vember 15, 1932, at the rate of $25.00 per week until further order of 
the Deputy Commissioner; shall pay to Attorney James E. McCabe a 
fee of $100.00 for legal services rendered in behalf of the claimant, 
which amount shall constitute a lien upon and be paid out of the 
unpaid compensation to which the claimant is entitled; and shall 
furnish such necessary medical, surgical, hospital, and other care and 
treatment as the nature of the injury and the process of recovery has 
thus far or may hereafter require.” 

that proceedings for the suspension or setting aside of the said com¬ 
pensation order were not instituted as provided in section 21 of the 
Act and the said order became final at the expiration of the thirtieth 
day after the filing of such order; that the case was not reviewed by 
the deputy commissioner as provided by section 22 and in accordance 
with the procedure prescribed in section 19; that a new compensation 
order decreasing the compensation previously awarded or otherwise 
modifying the order of November 22, 1932. has not issued; that the 
said order is still in full force and effect; that to and including No¬ 
vember 15, 1937, the installments of compensation due under the said 
award issued November 22. 1932, amounted to $7,475.00; that the em¬ 
ployer and insurance carrier have paid to the claimant the sum of 
$6,755.76 as compensation: that the employer and carrier have thus 
far expended the sum of $1,289.67 for medical and other attendance 
or treatment necessitated by the said injury; that on November 

12 15, 1937, the installments of compensation not paid within ten 
days after the payment fell due were such installments as had 

accrued to November 5, 1937, inclusive; that there should have been 
paid to the claimant the sum of $7,439.29 to and including November 
5, 1937; that the sum of $683.53 is declared to be the amount of the 
default; that the claimant is further entitled to additional compen- 

7291G—3i 
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sation under section 14 (f) of the Act in the amount of $136.71, which 
amount is equivalent to 20 per cent of the said unpaid compensation 
due to November 5, 1937, inclusive, and which shall be paid at the 
same time as but in addition to such unpaid compensation in the ag¬ 
gregate amount of $820.24. 

Upon the foregoing findings of fact, the Deputy Commissioner 
makes the following 

DECLARATION AND AWARD 

That the employer. Barber and Ross. Inc., and the insurance car¬ 
rier, Liberty Mutual Insurance Company, shall pay to the claimant 
herein the sum of $683.53, which amount represents the unpaid com¬ 
pensation to and including November 5, 1937, and which amount is 
declared in default, and shall also pay 20 per cent additional compen¬ 
sation in the amount of $136.71, or a total of $820.24. 

A fee for legal services rendered the claimant in connection with his 
claim is approved in the amount of $50.00 in favor of Attorney James 
E. McCabe, same to be a lien upon and deducted from the payment of 
this award. 

Given under my hand at Washington, D. C., this twenty-fourth day 
of November 1937. 

(Sgd.) Frank A. Cardillo, 

Deputy Commissioner, 
District of Columbia Compensation District. 

13 proof of service 

I hereby certify that a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, the insur¬ 
ance carrier, the attorney for the claimant and the attorney for the 
respondent at the last known address of each as follows: 


Mr. Julias H. Cobb_c/o Vienna Bank, Vienna, Virginia 

Barber & Ross, Inc_614 Eleventh Street. N.W., Washington, D. C. 

Liberty Mutual Ins. 

Company_1010 Vermont Avenue, Northwest. Washington, D. C. 

Mr. James E. McCabe_Transportation Building. Washington, D. C. 


Mr. Arthur J. Phelan_Colorado Building, Washington, D. C. 

Mailed November 24, 1937. 

(Sgd.) Frank A. Cardillo, 

Deputy Commissioner. 


Stipulation 

Filed December 27, 1937 

* * * * * * * 

Plaintiff and defendants in the above-entitled action hereby stipu¬ 
late and agree to consider the transcript of the testimony taken at 
the hearing before Frank A. Cardillo, deputy commissioner. United 
States Employees’ Compensation Commission, on November 16, 1937, 
in the case of Julius H. Cobb, claimant, v. Barber & Ross Co., Inc., 
employer, and The Liberty Mutual Insurance Company, insurance 
carrier, Case No. 331-132, as an exhibit to the bill of complaint filed in 
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the above-entitled action, said transcript of the testimony to be read 
as part of plaintiff’s bill. 

Hogan, Donovan, Jones, Hartson & Guider, 
By Arthur J. Phelan, 

Attorney* for Plaintiff. 

James E. McCabe, 

Attorney for Julius II. Cobb. 

Leslie C. Garnett, 

United State* Attorney. 


Allen J. Krouse, 

Assistant United States Attorney , 
Attorney* for Defendant , Frank .1. Cardillo. 


14 United States Employees’ Compensation Commission 

for the District of Columbia 


Before Honorable Frank A. Cardillo, Deputy Commissioner for the 

District of Columbia 


No. 331-132 

Transcript of testimony at hearing 

J. Herman Cobb, claimant 

v*. 

Barber & Ross. Incorporated, employer, Liberty Mutual Insurance 

Company, insurance carrier 

* * * * * * * 

Pursuant to notice, this matter was heard before Honorable Frank 
A. Cardillo, Deputy Commissioner, United States Employees’ Com¬ 
pensation Commission, at Washington, D. C., on the 16th day of 
November 1937, at 1:30 o’clock p. m. 

APPEARANCES: James E. McCabe, Esquire, on behalf of the 
claimant; Arthur J. Phelan, Esquire, on behalf of the respondent. 
15 The Deputy Commissioner. This hearing is upon application 
of the claimant, who has filed an application for a supplemen¬ 
tary compensation order, declaring the amount in default. 

From the records on file it appears that a compensation order was 
filed in the case of November the 22nd, 1932, awarding compensation 
to the claimant for temporary total disability from December the 
13th, 1931, to December the 22nd. 1931. inclusive, and from January 
the 4th, 1932, to January the 19th, 1932, inclusive, and from March the 
20th, 1932, to November the 14th, 1932, inclusive, at the rate of $25 
per week, in the sum of $950. 

The order further directed that compensation payments be con¬ 
tinued subsequent to November the 14th, 1932. at the rate of $25 per 
week until further order of the Deput}’ Commissioner. 

On July the 7th, 1937. there was filed with this office by the insur¬ 
ance carrier a notice that payment of compensation had been sus¬ 
pended. 

Mr. Phelan. Wasn’t there a preliminary? Another letter came in 
here on the 28th. sending in a statement, sending in that notice, which 
was later corrected, in July. 
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The Deputy Commissions. The 28th of June. 

Mr. Phelan. Yes; the 28th of June. In your letter of July G- 

The Deputy Commissions (interposing). The first Form 

16 30S was filed on June the 25th, 1937, showing suspension of 
payments. That was followed by the Form DCCA-308, dated 

July the 7th, 1937, just previously referred to, showing a total pay¬ 
ment of $6,300 for temporary total disability, $455.76 for temporary 
partial disability, or a total of $6,755.76. 

That notice further indicated that medical payments had been 
made in the amount of $1,289.67 and that the total, including the 
medical payments, amounted to the sum of $8,045.43. 

Thereafter a letter was addressed to the insurance carrier, notifying 
it of the terms of the compensation order previously referred to and 
calling upon the carrier to submit for inspection, in accordance with 
Section 14 (1) of the District of Columbia Compensation Act. evi¬ 
dence, in the form of receipts, of all payments made under the said 
order. Such evidence was submitted in the form of photostatic copies 
of the drafts issued to the claimant. 

A complete schedule of the payments made, which was checked with 
the original drafts, or the photostatic copies of the original drafts, 
has been made up and indicates that a total amount of $6,755.76 has 
been paid in disability benefits. The evidence in the form of photo¬ 
static copies of the drafts was thereupon returned to the insurance 
carrier. 

The application for a supplementary order was submitted by the 
claimant through his attorney, James McCabe, under date of 

17 October the 1st, 1937. Copy of such application was trans¬ 
mitted to the insurance carrier and an opportunity afforded to 

it for a hearing, which hearing was requested by the Liberty Mutual 
Insurance Company, through its attorney. Arthur J. Phelan. At 
this time I should like- 

Mr. Phelan (interposing). Excuse me. I do not like to inter¬ 
rupt, but those were the original cheeks we sent down in this case 
and not photostatic copies. 

The Deputy Commissioner. The record will stand corrected then, 
as being the original drafts, instead of photostatic copies. 

At this time I should like to introduce in evidence the statement 
of the payments made, which has been checked in the presence of 
the representative of the insurance carrier, showing the actual pay¬ 
ments made. I presume that you have a copy of it. This will be 
put in evidence as Deputy Commissioner’s Exhibit No. 1. 

(The document in question was thereupon received in evidence and 
was by the reporter marked, “Deputy Commissioner’s Exhibit No. 
1. 11-16-37, P. J. R..” and is filed in the office of the Deputy Com¬ 
missioner with the other papers in this case.) 

The Deputy Commissioner. Now, Mr. Phelan, do you care to make 
a statement on behalf of the employer and the carrier? 

Mr. Phelan. May it please the Commissioner, the position of the 
insurance carrier in this case is that it has paid all of the bene- 

18 fits, both medical and compensation, to which the claimant 
is entitled. In other words, it is our position that medical 

benefits are compensation within the meaning of the Compensation 
Statute and, for that reason, that we were justified, in July of 1937, 
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in stopping any further payments to this claimant because an amount 
substantially above the $7,500 maximum allowed by the Act had been 
paid. 

We would like at this time to put on Mr. Gelzer, resident man¬ 
ager of the Liberty Mutual Insurance Company, on the witness 
stand, to testify as to the making of these payments and the man¬ 
ner in which they were made. We will show that in the majority 
of cases the medical payments made in this case were made to Mr. 
Cobb, upon representation by him that he had paid certain moneys 
out to doctors, and we. in turn, reimbursed him for that, money; 
and I would like to show, in connection with the record which has 
been introduced by the Deputy Commissioner, how many of those 
payments for medical benefits were made to the claimant himself, 
by way of reimbursing him for the amounts which he said he had 
paid out for medical. 

Mr. Gelzer, will you take the stand, please? 

Thereupon J. F. Gelzer, was called as a witness for and on behalf 
of the respondent and, being then and there duly sworn by the 
Deputy Commissioner, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

19 Direct examination by Mr. Phelan : 

Q. Will you state your full name, please? 

A. John Franklin Gelzer. 

Q. Where arc you employed, Mr. Gelzer? 

A. Liberty Mutual Insurance Company. 

Q. In what sum: 

A. In the capacity of claims manager of the Washington office. 

Q. Are you familiar with the payments of compensation and 
other payments made to the claimant in this case, Julius Herman 
Cobb? 

A. I am. 

Q. Will you state, please, the total amount of the checks paid to 
Mr. Cobb personally for the disability benefits covered by the com¬ 
pensation order originally entered in this case? 

A. The total amount paid in disability benefits is $6,755.76. 

Q. Now, what other payments were made in connection with this 
case by your company? 

A. In addition to the disability benefits we paid medical benefits. 

Q. In what sum? 

A. In the total sum of $1,289.67. 

20 Q. Will you give us. please, the numbers of the checks 
and the amounts of those checks which you say you paid for 

medical benefits, that were paid directly to Mr. Cobb ? 

Mr. McCabe. He did not say so. I object. He said he paid medi¬ 
cal benefits in the sum of $1,2S9.67. lie did not say he paid them 
to Mr. Cobb. 

By Mr. Phelan: 

Q. Well, did you pay any of those checks to Mr. Cobb? Was he 
the payee named in any of those checks? 

A. You mean, of course, medical checks ? 

Q. Yes. 
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A. Yes. 

Q. Will you tell us, please, the numbers and amounts of those 
checks in which Mr. Cobb himself was named as payee? 

A. I can give you here the date of issue of each check as well as 
the number and, also, the amount. 

Mr. McCabe. I object, unless he shows the name of the payee. 
Mr. Phelan. He will. 

Mr. McCabe. He said he could give you three things, which he 
named, and that was the date of the check, the number, and the 
amount, and he didn’t say payee. 

The Deputy Commissioner. His question was: can you show what 
payments were made to the employee, as I remember it. 

21 Mr. Phelan. Directed to him, in the form of a check, in¬ 
stead of being made to the doctors or to the nurses or to the 

hospitals and so forth, that furnished the services, in that way di¬ 
rectly supporting our contention that he has received more than 
$7,500. 

The Deputy Commissioner. I understand that. 

A. Yes. I can swear here that the checks that I will name were 
paid directly to Mr. Cobb. 

Bv Mr. Phelan: 

Q. In other words, he was the payee named on each check? 

A. He was the sole payee named on those checks. 

Q. Will you please give us the date of issue and the number of 
the checks and the amount? 

A. January 31, 1933, check Xo. 12,267, in the amount of $33. 
March 1st, 1933, check Xo. 12,546, in the amount of $28. 

Mr. Phelan. May I make this suggestion, as far as the reporter is 
concerned, that it will probably conserve the record and the expense 
of the record, that he check on the exhibit of the Deputy Commissioner 
these numbers as they are read off by Mr. Gelzer and then he can at 
this point in the record merely list those checks separately from the 
others. 

The Deputy Commissioner. If it is agreeable, the Deputy Commis¬ 
sioner will designate on this statement of medical checks paid, by 
means of a cross alongside the check number and the amount paid, 
such checks as Mr. Gelzer will now call out, which I understand 

22 represent checks paid directly to the claimant for medical 
expenses as reimbursement to him for medical expenses which 

he incurred. 

Mr. Phelan. Xo objection. 

The Deputy Commissioner. Is there any objection. 

Mr. McCabe. Xo. 

The Deputy Commissioner. Well then, I will designate on this 
Exhibit Xo. 1, by means of a cross, such checks as the carrier paid 
directly to the claimant. 

Mr. McCabe. As medical payments. 

The Deputy Commissioner. As medical payments. 

The Witness. I suppose I had better start over again. 

The Deputy Commissioner. So far I have one dated January 31, 
1933, $33, and one dated March 1, 1933, $28, with the check numbers 
alomrside. 



I 

I 


CARDILLO, DEPUTY COM’R ET AL. VS. LIBERTY MUTUAL INS. CO. 13 

The Witness. In each instance the check number that I have given 
will be prefixed by “D60.” 

(Thereupon the witness called off the dates, check numbers, and 
amounts of certain medical checks and the Deputy Commissioner 
placed opposite the check numbers and amounts of the checks so 
called off, lead pencil lines and cross marks.) 

The Witness. That, I believe, concludes the numbers and the 
amounts of the various checks that were issued directly to Mr. Cobb 
in reimbursement for medical. 

The Deputy Commissioner. In order to clarify the record, my 
cross marks will appear just before the amounts of these 

23 checks, as pencil notations on Deputy Commissioner’s Exhibit 
No. 1. 

(Thereupon, by direction of the Deputy Commissioner, discussion 
off the record ensued.) 

By Mr. Phelan : 

Q. Mr. Gelzer, has Mr. Cobb, in the last few years at least, been 
cared for by a doctor designated by your company or by a doctor 
of his own choosing, if you know ? 

A. It was not, of course, a doctor of the choosing of the Washing¬ 
ton office, because he happens to have been in or around Sarasota, 
Florida, for the last few years; and I do not know any doctors around 
Sarasota. As far as I know, the doctor he chose was a doctor of his 
own choice, possibly through the recommendation of our Jacksonville 
office. 

Q. You do not know? 

A. I am not positive about that. I do know the name of the doctor, 
but I do not know how he started on this particular case. 

Mr. Phelan. I think that is all. 

Cross examination by Mr. McCabe : 

Q. Mr. Gelzer, when did you become manager of the Washington 
office? 

A. I came to Washington on January 4, 1936, and became claims 
manager on January 14,1 believe, 1936. 

24 Q. And the first payment that you state was made to Mr. 
Cobb directly for medical expenses was in January 1933? You 

read check number 12267. Is that right? 

A. I believe that is correct; yes, sir. 

Q. In the sum of $33 ? 

A. That is correct. 

Q. And would you mind going back through your file and, right 
after the compensation award was made in this case, from which no 
appeal was noted, and that award was dated November 22, 1932— 
do you have any record of where you took charge of the treatment of 
this man ? 

A. Do you mean where I personally did ? 

Q. No; where your company did. 

A. Well, we—here was, at least, one medical report, dated March 
4. 1932, submitted by—I think there were some earlier than that. 
Just a moment. 

Q. That is before the period I am asking you about. I mean fol¬ 
lowing the award, what did you with the man then ? He was awarded 
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total disability for tuberculosis, for tubercular. Now, what did you 
do with him then? 

The Deputy Commissioner. With respect to medical treatment? 
By Mr. McCabe: 

Q. (Continued.) With respect to medical treatment and hos- 

25 pital care. You sent him down there to Virginia, didn’t you, 
to a sanitarium? The correspondence would probably be 

around about in January 1933 or December 1932. 

A. The reason I am looking all through this thing is that this file 
was stripped when the hearing was held and the original correspond¬ 
ence is not necessarily in chronological order, either. 

Q. I see. It would probably be around in the latter part of 
November 1932, or December 1932. 

A. Well, the only difficulty is that that is liable to be most any¬ 
where in here. 

Q. Yes. See if you can find where specific instructions were given 
Mr. Cobb by your doctor. 

The Deputy Commissioner. Well, it will suffice to state that the 
compensation order just referred to, on November 22, 1932, ordered 
the employing carrier to “furnish such necessary medical, surgical, 
hospital, and other care and treatment as the nature of the injury 
and the process of recovery mav hereafter require?” 

Mr. McCabe. No; not for what I want to find out. 

The Witness. No; he wants to find out—wait a minute. I think 
I am getting down to it. 

A. I think I have it here. I have here in my file a memorandum 
dated December 2, 1932, written by Mr. L. M. Curtis, who then was 
the claims manager in the Washington office, in which he says 

26 that Mr. Cobb came to the office and had with him an applica¬ 
tion for the Virginia Blue Ridge Sanitarium located at 

Sanitarium, Virginia. Is that a place? 

Mr. Phelan. It is j ust outside of Charlottesville. 

A. (Continued.) He says “located at Sanitarium, Virginia.” That 
is right just outside of Charlottesville. “He will put in this applica¬ 
tion today.” In the latter part of the memorandum Mr. Curtis 
recommends that, if he can get in, we allow him to go to the Virginia 
State Hospital. 

By Mr. McCabe : 

Q. What does he say relative to the payment of expenses while 
there ? 

A. He makes no—the only thing he says about the payment of 
expenses is that the rates are a dollar a day, plus X-rays. 

Q. A dollar a day, plus X-rays? 

A. A dollar a day, plus X-rays: and he makes no comment as to 
who should pay it. But there would be no question at all in my 
mind but that he expected that our company would pay it. 

Q. Now then, this first check which you paid, in January 1933, 
No. 12,267, for $33, what was that in payment for? 

A. What is the number of that check, again? 

Q. No. 12.267. 

(By direction of the Deputy Commissioner, discussion off the 
record ensued.) 
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27 Mr. McCabe. It is the first check that lie read, as a direct 
payment to Mr. Cobb for medical expenses. I want to know 

what he paid it for. what were the expenses that he paid it for. 

(By direction of the Deputy Commissioner, discussion off the 
record ensued.) 

Mr. McCabe. Suppose we put it this way, for the purpose of 
the record. He still has not answered that first question. For the 
time being. I will waive that question. 

Q. What does your record show as to the length of the time that 
this man was confined to the sanitarium down in Virginia for tuber¬ 
culosis? Can you tell that from your records? 

A. I have in front of me a bill for care there between February 6, 
of 1933. and March 25. 1933. Apparently it is a monthly statement 
and whether he was discharged after March 1933. I can not say with¬ 
out checking further through this file. 

Q. Now. did vou pav this bill ? 

A. We did. 

Q. This bill, that is, from the Blue Richie Sanitarium at Sani¬ 
tarium. Virginia, addressed to Mr. Julius HV Cobb, is for his board 
from 2/26/33 to 3/25/33, in the sum of $28 and it bears an O. K. 
I will offer this in evidence: and its number—is that the number 
of your check, that you paid that bill with ? 

A. That is right. 

28 By the Deputy Commissioner: 

Q. What is that number? 

A. 12,546, apparently. 

By Mr. McCabe: 

Q. That is the second check that you read in your list here as 
having paid to Mr. Cobb directly ? Is that right ? 

The Deputy Commissioner. Yes; that is; that checks with my 
notation. 

A. That is correct. 

By Mr. McCabe: 

Q. So that, if this is a sample of the payments that have been made 
to Mr. Cobb, I will ask you this question, Mr. Gelzer, if Mr. Cobb 
did not. then, apparently, get the bills for his care at the sanitarium 
and, when he got the bills, he then sent the bills here to your com¬ 
pany, the Liberty Mutual Insurance Company, and vour*company, 
in turn, O. K.’d the bills and sent the checks, which, apparently, 
then were paid directly to the sanitarium? Is not that your idea? 
Now, let’s—let me see. Mr. Phelan. Didn’t you answer? 

A. What he says, though, is right. That bill is receipted. He had 
already paid it and he sent it to us and we reimbursed him. That bill 
is already receipted by the sanitarium prior to the date of our 
check. 

Q. Then, at the time Mr. Cobb went down there to Virginia, 

29 you agreed to take care of his bill at this Blue Ridge Sani¬ 
tarium? 

A. According to this file, we did. 

Q. So that any expenses he incurred while at this sanitarium, you 
paid him directly for them ? Is that right ? 

729ie- - ns-:: 



A. We paid him directly for them, after he had paid the sanitarium. 
We did not pay the sanitarium, because they would have been paid 
twice then. 

Q. Did you have an arrangement with him that he would pay the 
sanitarium directly every time for his medical treatment and then 
you would reimburse him? I am asking you from this [indicating]. 

The Deputy Commissioner. When you say "this,” you are referring 
to that first receipt, for the payment in the amount of $28? 

A. I do not know, Mr. McCabe. The only thing that I have here 
in front of me are monthly bills submitted to Mr. Cobb, receipted by 
the Blue Ridge Sanitarium before being sent to us. Now, just a 
moment. Apparently paid by Mr. Cobb, in view of the fact that they 
are receipted by the Blue Ridge Sanitarium before we ever received 
them. 

By Mr. McCabe : 

Q. Yes. 

A. Following our receipt of them, we then issued a check payable 
to Mr. Cobb in the amount of the bill, which he obviously had 
paid. 

30 Q. Is that the case with all of the bills which you have there? 

A. That is the case with all the bills that I have yet found 

in the files I have gone through so far. 

Q. They show payment by Mr. Cobb ? 

A. There are two more in exactly the same category as this one. 

Q. Didn’t you consider that your company, in view of the terms 
of this award, was liable for the tubercular care of Mr. Cobb? 

A. Yes: obviously. We arc paying- 

Q. (interposing). So that this money that you paid to Mr. Cobb 
was simply reimbursement to him for these medical expenses he paid, 
which you were originally liable for? 

A. Yes. But then with the knowledge that he was in competent 
hands. 

Q. Yes; that is true, that he was in competent hands. But you 
agreed that he was to go down to the sanitarium and he was to pay 
them roughly a dollar a day for his care and then, at the end of the 
month, you were to reimburse him ? Isn’t that true? 

A. Yes; that, is apparently—this here [indicating]. 

Q. Now, then, all those checks, beginning with January 1933, and 
running down through to the last, in September 1937. that you 

31 have read off this list here, that was following the same practice 
all the way through, Mr. Gelzer? 

A. I believe not. I don't believe that. I know that he did not 
stay in the Blue Ridge Sanitarium all the time. 

Q. Do you know when he was discharged from the Blue Ridge 
Sanitarium, according to your records? 

A. I have here a memorandum, in our file, dated November the 1st, 
1933. in which the same Mr. L. M. Curtis stated that Mr. Cobb had 
been in the office this morning: and he says in the memorandum 
that Mr. Cobb has been discharged from the sanitarium after having 
been there exactly ten months. So it was on or about November 1st, 
1933. that Mr. Cobb was discharged; very probably some time shortly 
prior to that. 
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Q. Well, then, what does vour record show there, your file, as to 
the arrangements made for the future medical care of this man? 

A. Our files show that we had him treated by Doctor J. Winthrop 
Peabody. 

Q. Where? 

A. Of Washington, D. C. Of 1835 I Street Northwest, Wash¬ 
ington, D. C.; and that Doctor Peabody’s bills for treatment were 
submitted to us and paid directly to him. 

Q. Paid directly to Doctor Peabody? 

A. To Doctor Peabody—I beg your pardon- 

Q. (Interposing.) And how long- 

A. (Interposing.) No: I am not correct in that. Mr. 

32 Cobb went to Doctor Peabody. He went to Doctor Peabody 
and paid Doctor Peabody himself $30, which had accumulated 

to November 30th; and then we reimbursed Mr. Cobb for that. 

Q. What were your instructions, to Mr. Cobb, instructing him to 
go to Doctor Peabody after he came back from the hospital down 
in Virginia ? What does that instruction read? 

A. The instructions—if I said a while ago that the instructions 
were ours. I was incorrect. The sanitarium in Virginia referred 
him to Doctor Peabody up here. 

Q. With your consent? 

A. It does not say. At least, I am still quoting the memorandum 
of Mr. Curtis, of November 1st. and it is simply a statement to 
the effect that "the sanitarium doctors have referred Mr. Cobb 
to Doctor Peabody here in Washington to get his treatments from.” 
And that is unquoted there. I am sure that it would have l)een 
with our consent, because. I think, everybody here will agree that 
Doctor Peabody is a completely competent man. 

Q. He is a T. B. expert ? Isn’t that it ? 

A. Yes, sir. 

Q. So that Mr. Cobb was sent to Doctor Peabody with your con¬ 
sent ? 

A. He was sent to Doctor Peabody and no question was raised 
by us, because he was recognized as being thoroughly competent. 

33 Q. And then you assumed the responsibility for him ? Isn't 
that right? 

A. Yes; that is true: and. according to these notes, Mr. Cobb paid 
Doctor Peabody, first in the amount of $30, in the amount which had 
accumulated to November 30. This bill is dated November 30. 

Q. In what year? 

A. 1933. That bill was receipted by Doctor Peabody and then 
sent to us and we accordingly reimbursed Mr. Cobb. 

Q. I see. 

A. There is another bill for $30 that had accumulated to December 
31. that being the date of the bill, also receipted by Doctor Peabody 
and subsequently received by us and, upon our receipt of it, we 
reimbursed Mr. Cobb. 

Q. Now then, how long did he remain under Doctor Peabody's 
care and how long did you reimburse Mr. Cobb for paying Doctor 
Peabody, according to your records? 

A. There is another bill for services rendered, apparently through 
January 31, 1934. also in the amount of $30, paid by Mr. Cobb and 
subsequently sent to us and we reimbursed Mr. Cobb. Just a moment. 
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(Thereupon, by direction of the Deputy Commissioner, discussion 
off the record ensued.) 

Mr. McCabe. I suggest that it be stipulated into the record 

34 that, under the terms of the award made in this case by Deputy 
Commissioner Hoage. that Mr. Cobb was permitted to undergo 

medical treatment in the Blue Ridge Sanitarium, down in Virginia, 
and also, in Washington. D. C., and that at a later date he was to 
be reimbursed by the insurance carrier for any payments for any 
expense in connection with such treatment. 

The Deputy Commissioner. Will that be stipulated, Mr. Phelan? 

Mr. Phelan. I think there is no objection to that. That is just 
exactly what it was. 

Mr McCabe. And that these checks which were read here as pay¬ 
ments to Mr. Cobb- 

Mr. Phelan (interposing). Are reimbursements for those expenses. 

Mr. McCabe. Are moneys paid by the insurance carrier as reim¬ 
bursement for the medical expenses they were liable for under the 
provisions of the award? 

Mr. Phelan. Wait a minute. Don’t let’s get into any conclusion 
of law here. Let’s stick to the facts. 

Mr. McCabe. Let's see how far we have <rone. 

Mr. Phelan. Stick to the facts and I will go right along with it. 

Mr. McCabe. But your own records will show it. 

Mr. Phelan. Now, read that back a little bit. 

(Thereupon the reporter read as follows:) 

“Mr. McCabe. And that these checks which were read here 

35 as payments to Mr. Cobb- 

“Mr. Phelan. (Interposing.) Are reimbursements for those 
expenses. 

“Mr. McCabe. Are moneys paid by the insurance carrier as reim¬ 
bursement for the medical expenses they were liable for under the 
provisions of the award.” 

(Thereupon, by direction of the Deputy Commissioner, discussion 
off the record ensued.) 

The Deputy Commissioner. Is that all? 

By Mr. McCabe: 

Q. Mr. Gelzer, was there—can you tell whether, from any cor¬ 
respondence in your file, there was any reason as to why these medi¬ 
cal expenses were not paid directly by the insurance carrier to the 
hospital or to Doctor Peabody directly instead of letting Mr. Cobb 
pay them and then reimbursing Mr. Cobb? 

A. I can see no explanation whatever in our file for it except the 
fact that Mr. Cobb actually paid them and, if he did actually pay 
them, we. of course, reimbursed him, instead of paying the doctors 
and the hospitals directly. 

Q. When you send a man to a sanitarium under the terms of an 
award that you are to furnish him proper medical treatment, isn’t 
it your usual practice to pay the sanitarium directly? 

Mr. Phelan. I object to that as having no bearing on the 
situation. 

36 The Deputy Commissioner. Overruled. 

A. It is my usual practice to pay the doctors and hospitals 
directly. I might say this, though, in reference to this particular 
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case, that when I—after I came to Washington I received two or 
three bills from Mr. Cobb that had already been paid and I had no 
knowledge at that time as to how he happened to get the medical 
treatment and he happened to pay them. I can look back through 
here, if you like, but I am reasonably positive that in two or three 
instances I had to write the doctor to find out what he had done for 
Mr. Cobb, so that I could then reimburse Mr. Cobb. 

By Mr. McCabe: 

Q. Ordinarily, when you have to assume medical benefits under 
an award, you take charge of the medical aspects of the case your¬ 
self, designate the doctors, and have the men ordered for treatment* 
don’t you? Isn’t that the usual practice of the insurance carrier? 

A. No; it is not. As a general rule, the doctors who treat our 
cases are the doctors to whom the man first went and whose names 
are usually indicated on the employer’s first notice of accident. 

Q. I see. 

A. That is, I very seldom, I daresay not over once a month, 
try to pick up an injured man and plank him down to a doctor 
of our choice. When we first write employers, if they 

37 want a suggestion from us as to what doctors they shall use, 
we, of course, tell them, and they are perfectly free to use 

that man. It is very seldom I pick up a man and tell him, “You 
shall go to so and so.” In fact, I do not believe I have done so 
since I have been in Washington. 

Q. Now then, when this man left Doctor Peabody, did he go to 
Florida? 

A. Yes. 

Q. When did he go to Florida first, do you know ? 

A. I can not say without checking this file. I know I can go 
back to January 193G. I am sure he was there then. Well, here 
is a letter, dated January 7, 1936, written by Mr. L. M. Curtis. 
He asks Mr. Cobb—and it is directed to the Vienna Bank, in Vienna, 
Virginia—asking Mr. Cobb if he will please advise us of his present 
whereabouts and when he expects to be in Washington. He wanted 
Doctor Coulter to examine him, so I imagine—I am not able to tell 
you exactly when he went. 

Q. Did Mr. Cobb answer that letter? 

A. Yes. Let’s see what he says. Well, Mr. Curtis and I were 
changed around here about that time. And here is a letter directed— 
it is written by Mr. Cobb—I also sent a letter, through the same 
channel this was directed. 

Q. When was that dated? 

A. This letter from him is dated January 24, 1936. It is a 
letter from Mr. Cobb and it is directed to our man in the 

38 Jacksonville office. 

Q. So he is down in Florida then ? 

A. He is down in Florida then, in January 1936. He said: 

“I received a letter from Mr. J. F. Gelzer, who advises that he 
wishes me to go to a doctor for a chest examination in the near 
future. I suppose the Washington office has already communicated 
with you in regard to this examination. I would like very much to 
have this examination made by a T. B. specialist in Tampa, Florida, 
as Tampa is the nearest city to me. Any specialist that you may 
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select will be all right with me, so you may make an appointment 
for me at any time and advise me when and where to report for this 
examination. 

“I am, very truly yours.” 

Q. Now, then, in answer to that letter, what did you write him?” 

A. In answer to that letter, what did I write him? 

Q. Yes. 

A. Well- 

Q. (interposing.) Who did you tell him to go to? 

A. I did not write him. I wrote to our Jacksonville office. 

Q. What did you tell your Jacksonville office? 

A. I told them to pick out a good chest man and let him see 

39 him. Our man in Jacksonville, wrote Doctor W. C. Blake, of 
Tampa, Florida, and Doctor Blake examined him; and I 

think the reports have already been sent in and are in the Deputy 
Commissioner’s file. 

Q. So Doctor Blake was selected by your man in Jacksonville? 

A. Yes, presumably so. This letter is- 

Q. (Interposing.) As a matter of fact, don’t your records show 
that since 1936, that this man, Mr. Cobb, has been under the care of 
Doctor Blake since that time? 

A. I believe that he has been prettv constantly under his care. 
Where is the rest of our file ? That is right. Doctor Blake. 

Q. Now, beginning with March 1936 and running through Sep¬ 
tember 1937, these checks which you paid, which you state you sent 
to Mr. Cobb, are they in payment as reimbursements to him for 
payments made to Doctor Blake? 

A. When Doctor—on several occasions Doctor Blake would send 
him out for X-rays and he would have to pay for the X-rays him¬ 
self, that is, the X-rav man would evidently require immediate pay¬ 
ment. You see, there is a difference of three or four hundred miles, 
as I said, between Jacksonville and Tampa, and they probably did 
not know the Liberty Mutual Insurance Company from Adam. So 
they would send us these bills. There are quite a few payments that 
were not paid directly to him. when Doctor Blake billed us 

40 directly we paid him. 

Q. Mr. Gelzer, I just call your attention to March 1936, on 
that list that you have just read off, running down through September 
1937, there are seven checks which were paid in that period. You 
say you know he was down in Florida in January 1936, according to 
the information you have just given me. 

A. As a matter of fact, from what I have just said right now, I 
don’t know whether he had been down in Florida and we simply lost 
track of him or that was the time he went to Florida. 

Q. You were paying the compensation checks all the time? 

A. Yes; the compensation checks went to this Vienna bank, in 
Virginia, and I think they deposited his checks as attorney in fact, 
didn’t they, on those checks that were- 

Q. (Interposing.) Do you ordinarily, when you have a man under 
your care that you are paying compensation to him for medical dis¬ 
ability. do you lose track of him ? 

A. No; As a matter of fact, if he was lost track of, I am sure that 
he was not lost track of very long. 
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Q. Now, getting back to those payments of March 1936, to Septem- : 
ber 1937, running on through, tnose seven checks that I asked you 
about. j 

A. Wait a minute now. I might add here that this man also 

41 went down to the Guilford County Sanitarium in North Caro- ' 
lina, for a while. I see that he paid a bill, here. That is 1935. 

I am trying to get back to 1936. 

Q. 1936. If you will look at this list, that you have just read off 
those checks from- 

A. (Interposing.) Here is evidence that he was in Sarasota, at an 
address that is not given, on December 30, 1935. We have a medical 
bill from Joseph Halton, for 25 dollars. | 

Q. Did you pay that ? 

A. That was paid by Mr. Cobb, receipted by someone whose 
initials are given, and we reimbursed Mr. Cobb for that payment. I 

do not believe that we sent the check to Doctor Halton; in fact, I- 

Q. (Interposing.) That list, that you read off, March 1936, the 
last seven checks that you paid. 

A. Yes. I am trying to find his bill. Well, here is beginning— 
here is still—you don't want February 1936? 

Q. No. j 

A. This is another treatment by Doctor Halton, that Mr. Cobb 
paid and that we paid for. We are getting awful close to the time 
that I wrote down there to tell our Jacksonville office to have some¬ 
one that they knew about or someone they knew well to examine 
him. 

Q. Apparently, you had your Doctor Blake take charge of the case 
in- 

A. (Interposing.) Here is a bill in February from Doctor 

42 Blake, that we paid directly. 

Q. Can you tell, from that list which you gave, what those 
last seven checks were for? 

A. Apparently most of them here are for Doctor Halton of 
Sarasota. 

Q. Beginning March 1936? 

A. Here is one March 9, 1936. These are the bills that I said a 
moment ago that I wrote to get reports from. We were getting a lot 
of receipted bills and the reports were rather few and far between. 

He is Doctor Halton. We paid that in March 1936. 

Q. What does that amount to ? 

A. That amounts to $11.50. Wait a minute. This is reimburse¬ 
ment to Mr. Cobb for the amount he paid to Doctor Halton. 

Q. In March 1936 you paid Mr. Cobb $11.50 and in April 1936 you 
paid him $10. What is that for? 

A. April 1936, $10. This is another bill of Doctor Halton. 

Q. Reimbursement for the medical expenses ? 

A. That is right. 

Q. July 1936, $5. 

A. Is it June or July? 

Q. July 1936, $5. Tfiat is when you paid him. 

A. Did I give you another June 1936 date? I should 

43 say—did I give you check 10,684, in the amount of $17, June 
10, 1936? 
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Q. I have that in July 1936, $17.50 paid. 

A. This is June 10.1936. Mr. Cobb had an X-ray. 

Q. What cheek number is that ? 

A. Number 10684. 

Mr. McCabe. Had you that ?• 

The Deputy Commissioner. No. 

Mr. McCabe. Neither did I. 

The Witness. You did not check that one? 

The Deputy Commissioner. No ; it is not on the list. 

The Witness. Well. I may have skipped that one when I checked the 
list of reimbursements. That is another one you can add in there. 

By Mr. McCabe : 

Q. What is that? 

A. Bill dated Jane 1936. 

Q. When did you pay it? 

A. We paid it on June 10. 1936. 

Q. That is reimbursement for X-rays? 

A. That is reimbursement for X-rays. 

Q. In the sum of how much ? 

A. Seventeen dollars. 

Q. Seventeen dollars? 

A. Yes, sir. 

44 The Deputy* Commissioner. It is at the very bottom, down 
there, check No. 106S4. 

Mr. McCabe. That is it. That was not given on this list here. 

By Mr. McCabe: 

Q. In July 1936. he paid two bills. You stated one was for $5 and 
the other one was for $17.50. Have you got those? 

A. Wait a minute. That is right. 

O Killc \vpt*p 

A. This is a bill of Doctor William C. Blake, but the date of the 
bill is May 18, 1936. 

Q. What was the amount of that? 

A. For pneumothorax, on May 18,1936. $5. paid by Mr. Cobb, sent 
to us and we reimbursed him. 

Q. I see. Did you have another one, in July 1936, $17.50? 

A. That is it; we did; yes. 

Q. Now, in October 1936, did you have a $30 bill ? 

A. I am sure it would have been, because this one—we had a couple 
that fell out here. I have got one here that has not been paid. 

Q. Just to shorten it all up, those are all reimbursements to Mr 
Cobb for medical expenses down in Florida ? 

A. That is right. 

45 Mr. McCabe. I am through with Mr. Gelzer. 

The Deputy Commissioner. Let me just say a word, please, 
in order to clarify the issue now. Hi ere appears to be a little smoke¬ 
screen around it and, if there is to be any difference at all, let us 
clear it up right now. 

Do I understand that it is the employer’s and the carrier’s conten¬ 
tion that because of the fact that medical payments were made in 
this case to the employee rather than to the doctor or the hospital 
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where the treatments were rendered, that it is considered that such 
payments are a part of the compensation? 

Mr. Phelan. Only in so far as the general question is raised here, 
which is that medical benefits payments are compensation within 
the meaning of the Act, which limits payments of compensation to 
$7,500. I do not think it makes a particle of difference, Mr. Commis¬ 
sioner, whether or not the money was paid directly to the sanitarium 
or paid to the claimant by way of reimbursement. There has been 
no attempt here to lay a smoke-screen around it, except merely to 
develop the actual facts of this particular case, as to the manner 
in which payments were made to the claimant, both by way of com¬ 
pensation and by way of reimbursement for medical expenses for 
which he himself paid. 

The Deputy Commissioner. Are you contending, then, that all 
payments made for medical expenses, both those payments made 
to the claimant as reimbursement and the payments made 

46 to various doctors and hospitals which treated him, are to 
be considered as part of the compensation ? 

Mr. Phelan. That is right. 

The Deputy Commissioner. Anything further? 

Mr. McCabe. I will ask that the carrier’s letter of June 25, 1937, 
and the carrier’s form filed on July 7- 

The Deputy Commissioner. (Interposing.) Wait a minute. I did 
not get the first one. 

Mr. McCabe. June 25, 1937, you state that the carrier filed a form. 

The Deputy Commissioner. Yes. That is the first notice to the 
Deputy Commissioner that payments had been suspended. 

Mr. McCabe. Yes. Also that the carrier’s form filed July 7, 
with the Deputy Commissioner. 

The Deputy Commissioner. Yes. 

Mr. McCabe. And the letter of the Deputy Commissioner dated 
July 22, 1937. 

The Deputy Commissioner. Letter to the Liberty Mutual Insur¬ 
ance Company? 

Mr. McCabe. That is right. 

The Deputy Commissioner. Yes. 

Mr. McCabe. And my letter to the Deputy Commissioner, on 
October 1st, 1937. 

The Deputy Commissioner. Before you go any further, Mr. Mc¬ 
Cabe, so I can keep track of these, what do you want? 

47 Mr. McCabe. I ask that they be made part of the record 
in this case. 

Mr. Phelan. I object to them, as being entirely unnecessary and 
unnecessarily incumbering the record. So far as these forms are 
concerned, one has a clerical error in it. 

Mr. McCabe. Well, adopt the second form instead of the first. I 
don’t want to embarrass anybody on account of a clerical error. So 
we will cut out the form of June 25, 1937. We will cut that out and 
use. instead, the one filed July 7. 

Mr. Phelan. I do not see what bearing a letter of the Deputy 
Commissioner to the insurance carrier would have on it. 

Mr. McCabe. The Deputy Commissioner’s instructions to the in¬ 
surance carrier: and, when this is finished, I am asking that penalty 
be fixed for failing to comply with the terms of the award. 
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The Deputy Commissioner. What else ? 

Mr. McCabe. That the Deputy Commissioner’s award of compen¬ 
sation, as of November 22, 1932, be made part of the record in the 
case. 

The Deputy Commissioner. All right. 

The form designated as US-208 and the copy of a letter, the 
original being with the carrier, dated July 22, 1937, from the Deputy 
Commissioner to the Liberty Mutual Insurance Company, are made 
part of the record, as Claimant’s Exhibits 1 and 2. respectively. 

48 The compensation order referred to will be considered part 
of this record and it may be stated here that the order re¬ 
ferred to has become final, in that there has been no judicial review 
under Section 21 of the Act, nor any modification under Section 22 
of the Act. 

(The documents in question were thereupon received in evidence 
and were by the reporter marked “Claimant’s Exhibit No. 1,11-16-37, 
P. J. R.,” and “Claimant’s Exhibit No. 2, 11-16-37, P. J. R.,” and 
are filed in the office of the Deputy Commissioner with the other 
papers in this case.) 

(Thereupon, by direction of the Deputy Commissioner, discussion 
off the record ensued.) 

Mr. Phelan. I think, then, that I probably should do that. On or 
about, on December 17, 1936, the Liberty Mutual Insurance Company 
addressed a letter to Deputy Commissioner Hoage, then Deputy 
Commissioner, advising him tliat an investigation had indicated that 
the claimant in this case had a wage earning capacity of $10 a week. 

Whereupon, under date of December 30, 1936, Deputy Commis¬ 
sioner Hoage, through Mr. Cochran, addressed a letter to the insur¬ 
ance carrier, savin" the company had the approval of the office of 
the Deputy Commissioner to set up—I will put it this way. Mr. 
Cochran, of the office of the Deputy Commissioner, advised the 
Liberty Mutual Insurance Company that: 

49 “You have, however, the approval of this office in setting up 
the wages which this claimant is capable of earning and which 

you and he can agree upon, and during the receipt of such wages, 
pay compensation for temporary partial disability. You should, 
however, notify this office by filing the usual form and showing what 
payments you are making and how they are arrived at.” 

Shortly thereafter the form referred to by Mr. Cochran was filed. 
Mr. Cochran, on January 21, 1937, addressed a letter to Mr. Cobb, as 
did the insurance carrier, advising him of the change and the reason 
for the change and asking for his approval of it. No word was ever 
received from Mr. Cobb. His compensation checks were received 
bi-weekly or bi-monthly, as they were due, and were cashed by him. 

I offer in evidence at this time the correspondence relating to this 
informal agreement, made with the full knowledge of the Deputy 
Commissioner, between the insurance carrier and Mr. Cobb. 

Mr. McCabe. Note an objection to that correspondence. 

Mr. Phelan. Let me get it all straight. 

Respondent’s Exhibit No. 1 is the letter of December 17. 1936. 

Mr. Cochran’s replv, dated December 30, 1936, is Respondent’s 
Exhibit No. 2. 

Form No. 306, dated January 12. 1937, is Respondent’s Exhibit 
No. 3. 
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50 And copy of the letter of Mr. Cochran to Mr. Cobb, dated 
January 21, 1937, which was sent to the Liberty Mutual Insur¬ 
ance Company, is Respondent’s Exhibit No. 4. 

Mr. McCabe. Where was that letter addressed to him, Mr. Phelan ? 

The Deputy Commissioner. J. Herman Cobb. 

Mr. McCabe. In Florida ? 

The Deputy Commissioner. In Sarasota, Florida, dated January 
21,1937, is Respondent’s Exhibit 4. That is all? 

Mr. Phelan. Yes. 

(The documents in question were thereupon received in evidence and 
were by the reporter marked “Respondent's Exhibit No. 1, 11-1G-37, 
P. J. R.,” “Respondent’s Exhibit No. 2, 11-16-37, P. J. R.,” “Re¬ 
spondent’s Exhibit No. d. 11-16-37, P. J. R.,” and “Respondent’s 
Exhibit No. 4. 11-16-37, P. J. R..” and are filed in the office of the 
Deputy Commissioner with the other papers in this case.) 

The Deputy Commissioner. But at no time was any formal appli¬ 
cation filed for a modification of the order under Section 22 of the Act. 
Is that correct ? 

The Witness. That is correct. 

The Deputy Commissioner. And at no time was a further order 
issued or filed by the Deputy Commissioner modifying the prior order 
of November 22, 1932. I think that will be stipulated. 

51 Is there anything further? All right. The hearing: is 
concluded. 

(Thereupon the witness was excused and retired from the witness 
stand.) 

(Thereupon the instant hearing was concluded.) 

♦ * * * * * * 

I hereby certify that the foregoing is a complete and accurate tran¬ 
script of the shorthand report of the proceedings had and testimony 
presented at the described hearing made by Paul J. Robertson, a 
competent shorthand reporter and a member of my staff. 

H. S. Middlemiss, 

Official Reporter. 


52 Claimant's Exhibit No. 1 

Form DCCA-308. Leave this space blank. Case No. 331-132. 
Insurance Carrier’s No. 7. 

District of Columbia Workmen’s Compensation Act 

Office of Deputy Commissioner, Washington, D. C. 

notice to the deputy commissioner that the payment of compen¬ 
sation HAS BEEN STOPPED Olf SUSPENDED 

(To be filed with Deputy Commissioner, in duplicate, immediately 
upon stoppage or suspension of compensation) 

1. Name of employer Barber & Ross, Inc. 

2. Office address: 5th & V Sts., NE., Washington, D. C. 

3. Name of injured person J. Herman Cobb. 

4. Present address: Street and No. % Vienna Bank. City or town 
Vienna, Virginia. 
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5. Date of accident or first illness 12/12/31. Date disability be¬ 
gan 12/13/31. 

6. Date compensation began 12/13/31. Date disability ended 
12/23/36. 

7. Date compensation ended 6/9/37. Days worked during dis¬ 
ability period: Temporary total disability, 12/13/31 through 12/22/31 
1 week 3 days; 1/4/32 through 1/19/32 2 weeks 2 days. 

8. Date first payment_, 192 Date last payment -, 

192—. 

9. Period of actual disability 214 weeks. 

10. Average daily wage $-multiplied by-=$- 

divided by 52=average weekly wage $38.48 multiplied by %=com¬ 
pensation rate. $25.00. 

11. If temporary partial disability, give computation of compen¬ 
sation paid_ 


BASIS OF COMPENSATION PAYMENTS. EXCLUDING MEDICAL 


Nonfatal 

Amount 

Fatal 

Amount 

Temporary total 214 wks.days_ 

** partial 24 ** _ “ _ 

6,300.00 
455. 76 

Paid to dependents 

Name... 


Permanent total_ “ _ “ _ 

• 4 


•* partial... “ . “ .. 


44 


Disfigurement: 

Medical payments . ... .. 

1.289.67 

44 


44 


Total. 

44 


8.045.43 

Funeral expense. 



No dependents—paid to the Treasurer of 
the United States__ 


Total. 





12. Description of permanent injury or facial or head disfigure¬ 
ment__ 

13. Has compensation been paid in full? yes. If not. give reasons 

why payments have been stopped or suspended__ 

Name of Insurance Carrier_ 

(Signed by) J. F. Gelzer. 
(Official title) Resident Claims Manager. 

Dated July 7, 1937. 

53 Claimant's Exhibit Xo. 2 

July 22, 1937. 

Re : J. Herman Cobb, claimant vs. Barber & Ross. Inc. 

Liberty Mutual Insurance Company. 

Denrilce Building , 1010 Vermont Avenue , .V. II'., Washington , 
D. C. 

Gentlemen: There is hereby acknowledged the receipt of your 
letter of July 13. 1937, and of Form US 308. indicating that payment 
of compensation has been suspended. Your statement has been noted 
that you have stopped the payment of compensation because it is 
your belief that the maximum allowable under the Act, namely $7,500, 
has been paid. 

According to notice of suspension of payment there has only been 
paid a total of $6,755.76 to the claimant as compensation for disabil- 
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ity. Although such notice does not require you to insert the amount 
paid for medical expenses you have included the sum of $1,289.67 
as an item of compensation, which added to disability compensation 
paid, aggregates the sum of $8,045.43. 

If we are correct in our assumption that it is your contention that 
medical expenses are to be included in the maximum of $7,500 as 
compensation payments provided by the Act, your attention is called 
to Section 7, Section 8, and Section 9 of the District of Colum- 

54 bia Workmen’s Compensation Act. Each of these sections 
provide for separate and distinct benefits. Under Section 7 

the obligation to furnish medical, surgical, and other attendance 
and treatment rests with the employer. This obligation continues 
for such period “as the nature of the injury or the process of recov¬ 
ery may require,” regardless of the amount of compensation paid for 
disability. Section 8 is entitled “Compensation for Disability” and 
Section 9 “Compensation for Death.” 

Your attention is also called to the definition of the term “compen¬ 
sation” as defined under Section 2 (12). As defined, compensation is 
not intended to include payments made to a physician for medical 
services rendered or to an injured employee as reimbursement for bill 
of expenses so incurred. It is therefore believed that there is no justi¬ 
fication for termination of compensation for disability until a maxi¬ 
mum of $7,500.00 representing compensation for disability has been 
paid as provided by Section 14 (m). 

Upon checking the payments which you have already made from 
December 31, 1931, to June 9, 1937, we find that there should have 
been paid a total of $6,762.90. representing 252 2 ^ weeks at $25.00 per 
week. There is therefore a balance of $7.14 due to the latter date. 

It is respectfully requested that you reconsider this entire 

55 matter and that compensation payments be resumed in accord¬ 
ance with the order filed. 

Very truly yours, 

Frank A. Cardillo, 
Deputy Commissioner. 

56 Respondent'a Exhibit No. 1 


December 17,1936. 

Re: J. Herman Cobb vs. Barber & Ross, Inc., No. 060-5518—Your No. 

331-132 

Mr. R. J. Hoage. 

U. S. Deputy Commissioner , 80b G Street ATT., 

Washington. D. C. 

Dear Sir: Enclosed herewith is a copy of a letter which I have 
written the above claimant and which was written in response to a 
memorandum, copy of which also is enclosed, submitted by Mr. S. L. 
Crane who is Resident Claims Manager of our office at Jacksonville,. 
Florida. You will notice that Mr. Cobb has been employed some 
indefinite length of time, and that his present wage earning capacity 
is said to be $10 a week. 

Although our file shows that a copy of Dr. Blake’s report of October 
9, 1936, previously has been sent you, I am enclosing an additional 
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copy in support of our feeling that a change in condition has taken 
place and that Mr. Cobb has a wage earning ability. 

Following your review of the enclosed material, we would appre¬ 
ciate some word from you as to whether there appeal's to be sufficient 
evidence to warrant a finding of a change in condition and whether 
our step reducing compensation to temporary partial disability 

57 based oil a wage earning capacity of $10 a week meets with 
your approval. 

Very truly yours, 

»T. F. Gelzer. 

Resident Claims Manager. 

58 United States Employees' Compensation Commission 

DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 

Room 407. Ouray Building, 805 G Street, MV. 

Washington, D. C., December 30,1036. 

Re: J. Herman Cobb vs. Barber and Ross, Inc. 

Liberty Mutual Insurance Company, 

1010 Vermont Avenue NW., Washington , D. C. 

Gentlemen : Reference is made to your letter of recent date relative 
to the establishment of a wage-earning capacity for the above-named 
claimant. 

The Deputy Commissioner does not feel that he is in possession of 
enough information to issue a modifying order and to declare a 
change in condition since his order of November 22. 1932. 

You have, however, the approval of this office in setting up the 
wages which this claimant is capable of earning and which you and 
he can agree upon, and during the receipt of such wages, pay com¬ 
pensation for temporary partial disability. You should, however, 
notify this office by filing the usual form and showing what payments 
you are making and how they are arrived at. 

Very truly yours, 

L. M. Cochran. 
Claims Adjuster. 


59 Respondent's Exhibit No. 3 

Form DCCA-30G-S. Leave this space blank. Case No.__ In¬ 
surance Carriers No._ 

District of Columbia Workmen's Compensation Act 

Office of the Deputy Commissioner. Washington, D. C. 

notice to the deputy commissioner that the payment of compen¬ 
sation HAS BEGUN WITHOUT AWAITING AWARD BY HIM 

(To be submitted in duplicate to Deputy Commissioner) 

To be filled out only if compensation has been paid in one payment 
within fourteen days after beginning of disability. 


CARDILLO, DEPUTY COM’R ET AL. VS. LIBERTY MUTUAL INS. CO. 29 


1. Name of employer, Barber and Ross, Inc. 

2. Office address, 5th & V Sts., NE. 

3. Name of injured person, J. Herman Cobb. 

4. Present address: Street and No., % Vienna Bank. City or town, 
Vienna, Va. 

5. Date of accident or first illness, 12/12/31. Date disability began 
12/31/31. 

G. Compensation is to be paid to J. Herman Cobb. 

(Name of Injured or dependent) 

7. Average daily wage $_multiplied by-=$_ 

divided by 52 = average weekly wage $38.48 rate for temp. part. 

(Maximum compensation limit $25 per week) 

8. Compensation shall be payable from the 24th day of December, 
1936, for temporary partial disability, until notice is given the 
Deputy Commissioner that payment has been stopped or suspended. 

9. Date of first payment, 1/12/37. 

10. Is payment being made as an advance payment under section 

14 (k)? _ 

(Yes or No) 

NOTICE TO THE DEPUTY COMMISSIONER THAT THE PAYMENT OF COMPEN¬ 
SATION HAS BEEN STOPPED OR SUSPENDED 

Basis of Compensation Payments, Excluding Medical 

11. Date disability ended__ 192__. 12. Temporary total dis¬ 
ability. Duration: Weeks_Days_Amount $__ 13. 

Temporary partial disability. Duration: Weeks_Days_ 

Amount $_ Weekly rate of compensation $_ 

Name of Insurance Carrier, Liberty Mutual Insurance Company. 

(Signed by) J. F. Gelzer, 
(Official title) Res. Claims Mgr. 

Dated 1/12/37. 

Copy of the form as completed to be given to person to whom com¬ 
pensation is paid at time of first payment. 

60 Respondent's Exhibit No. U 

United States Employees' Compensation Commission 

DISTRICT OF COLUMBIA WORKMEN’S COMPENSATION ACT 

Room 407, Ouray Building, 805 G Street NW. 

Washington, D. C., January 21,1937. 

Re: J. Herman Cobb vs. Barber & Ross, Inc. 

J. Herman Cobb. 

323 Ohio Avenue , Sarasota. Florida. 

Dear Sir: The office of the Deputy Commissioner has received 
notice from the Liberty Mutual Insurance Company that they are 
now paying you compensation at the rate of $18.99 per week begin¬ 
ning December 24, 1936. 
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You have presumably received a copy of a letter from this office 
addressed to the Liberty Mutual Insurance Company under date of 
December 30, in which permission was "ranted to pay to you a lesser 
rate of compensation provided you had made an agreement with them 
as to the wage earnings. 

If this reduced amount of compensation which the insurance com¬ 
pany is now paying you is in accordance with your agreement, 

61 you are asked to" keep this office advised as to the amount of your 
earnings from time to time if there is a variance in the amount. 
Very truly yours, 

L. M. Cochran, 
Claims Examiner . 

62 Motion to dismiss bill of complaint 

Filed December 27, 1937 

******* 

Now come the defendant, Frank A. Cardillo, deputy commissioner, 
United States Employees’ Compensation Commission, by his attor¬ 
neys, and the defendant, Julius H. Cobb, by his attorney, and move 
this Honorable Court to dismiss the bill of complaint filed herein for 
the following reasons: 

1. That the bill of complaint filed herein does not state a cause 
of action and does not entitle the plantiff to any relief in law or equity. 

2. That it appears from the bill of complaint with exhibits, includ¬ 
ing the transcript of the testimony made a part thereof by stipulation, 
that plaintiff has not paid to Julius H. Cobb, the injured employee, 
compensation in excess of the amount required by the compensation 
law, as alleged; that it appears from said bill and exhibits that plain¬ 
tiff has paid to said Cobb compensation in the total aggregate amount 
of only $6,755.76, whereas the maximum compensation prescribed by 
section 14 (m) of said law is $7,500. 

3. That the fact that plaintiff has expended in the case of Julius 
H. Cobb the sum of $1,289.67 for medical treatment necessitated by 
the injury he sustained is immaterial, for the reason that section 
14 (m) of the compensation law limits “compensation” for injury or 
death to $7,500, and the cost of medical and surgical treatment fur¬ 
nished the employee pursuant to the provisions of section 7 (a) of 
said law is not included within the meaning of the term “compensa¬ 
tion” as used in said law, nor is it included in said $7,500 maximum. 

4. For such other good and sufficient reasons as may be 

63 shown. 

Leslie C. Garnett. 

United States Attorney . 

Allen J. Krouse, 

Assistant United States Attorney , 
Attorneys for Defendant Frank A. Cardillo. 

James E. McCabe, 

Attorney for Defendant Julius H. Cobb. 



CARDILLO, DEPUTY COM’R ET AL. VS. LIBERTY MUTUAL INS. CO. 31 

Order overruling motion to dismiss and granting permanent injunction 

Filed April 11,1938 

******* 

Upon consideration of the motion to dismiss the bill of complaint 
herein filed and of argument of counsel, it is by the Court this 11th 
day of April 1938, 

Adjudged, ordered, and decreed that said motion and the same 
hereby is overruled; and it appearing to the Court that the defendants 
have elected to stand on said motion to dismiss and have declined 
to answer or otherwise plead to the bill of complaint herein, it is by 
the Court, further 

Adjudged, ordered, and decreed that the defendants, Frank A. 
Cardillo, Deputy Commissioner of the United States Employees’ 
Compensation Commission, District of Columbia Compensation Dis¬ 
trict, and Julius H. Cobb, be, and they hereby are, permanently en¬ 
joined from enforcing or attempting to enforce the compensation 
order described in said bill of complaint, and said compensation order 
be, and the same hereby is, wholly suspended and set aside. 

Jennings Bailey, Justice. 

The defendants, in open Court, note an appeal to the United States 
Court of Appeals for the District of Columbia from the afore- 
64 said order dismissing the motion to dismiss the bill of complaint 
and from the order granting an injunction and the bond for 
costs on appeal in so far as the defendant Julius H. Cobb is concerned 
is fixed at One Hundred Dollars ($100) or Fifty Dollars ($50) cash 
deposit. 

Jennings Bailey, Justice. 

Decree is satisfactory as to form. 

Allen J. Krouse, 

Ass’t. U. S. Atty ., 
Attorney for Defendant Cardillo. 

James E. McCabe, 

Attorney for Defendant Cobb. 

Assignment of errors 

Filed April 22, 1938 

******* 

The defendant Frank A. Cardillo, deputy commissioner, United 
States Employees’ Compensation Commission, in and for the District 
of Columbia, and the defendant Julius H. Cobb, having duly noted in 
open court their appeal from the order entered in the above-entitled 
cause on April 11, 1938, overruling the motion to dismiss, assign the 
following errors in the record and proceedings in said cause: 

1. The court erred in overruling the defendants’ motion to dismiss 
the bill of complaint. 

2. The court erred in permanently enjoining the enforcement of the 
supplementary compensation order filed by the deputy commissioner 
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on November 24. 1937, in favor of Julius H. Cobb, the injured em¬ 
ployee, complained of in the bill of complaint, and in suspending and 
setting aside said compensation order. 

3. The court erred in holding that said compensation 

65 order filed in favor of Julius H. Cobb on November 24. 1937, 
was not in accordance with law. 

4. The court erred in holding in effect that medical treatment re¬ 
quired to be furnished the injured employee under the provisions 
of section 7 (a) of the District of Columbia workmen's compensa¬ 
tion law was ‘■compensation” within the meaning of said law. and that 
under this construction of the law payments made by plaintiff to and 
on behalf of Julius H. Cobb exceeded the $7,500 maximum in section 
14 (m) of said law. 

5. The court erred in not affirming said compensation order filed in 
favor of Julius H. Cobb on November 24. 1937, complained of in the 
bill. 

David A. Pine. 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney , 
Attorneys for Defendant Frank A. CardiUo. 
James E. McCajie, 

Attorney for Defendant Julius II. Cobb. 

Service of a copy of the foregoing Assignment of Errors is hereby 
acknowledged this the 21st day of April, 193S. 

Arthur J. Phelan, 
Attorney for Plaintiff. 

Stipulation 
Filed April 22.1938 

******* 

It is hereby stipulated by and between counsel for the plaintiff 
and defendants that the transcript of the testimony taken at the hear¬ 
ing before the deputy commissioner on November 16, 1937, and 

66 made a part of the bill of complaint by stipulation, may be used 
as a part of the transcript of record on appeal, provided that 

a copy thereof, when printed, shall be filed and attached to the said 
bill of complaint. 

Hogan. Donovan, Jones, Hartson & Guider. 
Memorandum 

May 3, 1938. $50 deposited in lieu of bond on appeal. 

Appellants’ designation of record 
Filed April 22, 1938 

******* 

Now come Frank A. Cardillo, deputy commissioner, and Julius 
H. Cobb, appellants in the above-entitled cause, and designate the 
parts of the record which they desire to have included in the trails- 


CARDILLO. DEPUTY COM'R ET AL. VS. LIBERTY MUTUAL INS. CO. 33 

script, said parts being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. Bill of complaint for injunction and to set aside compensation 
order, filed December 4, 1937. 

2. Stipulation filed December 27, 1937, making the transcript 
of the testimony taken before the deputy commissioner on November 
16, 1937, in the case of Julius H. Cobb, case No. 331-132, a part of 
plaintiff’s bill of complaint. 

3. Transcript of the testimony taken before the deputy commis¬ 
sioner on November 16, 1937, in the case of Julius H. Cobb, case 

No. 331-132. 

67 4. Defendants’ motion to dismiss bill of complaint, filed 
December 27, 1937. 

5. Order overruling motion to dismiss bill of complaint and grant¬ 
ing permanent injunction, with notation of appeal, filed April 11, 
1938. 

6. Assignment of errors. 

7. This designation. 

David A. Pine, 

United States Attorney. 
Allen J. Krouse, 

Assistant United States Attorney , 
Attorneys for Defendant Frank A. Cardillo. 
James E. McCabe, 

Attorney for Defendant Julias U. Cobb. 

Service of a copy of the foregoing Designation of Record is hereby 
acknowledged this 21st day of April 1938. 

Arthur J. Phelan, 
Attorney for Plaintiff. 

68 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 67, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause No. 
66066 in Equity, wherein The Liberty Mutual Insurance Company, 
a Corporation, is Plaintiff and Frank A. Cardillo, Deputy Commis¬ 
sioner, &c., and Julius H. Cobb are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th day of May 1938. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7171. Cardillo et al., Appellants, 
vs. The Liberty Mutual Insurance Company. United States Court 
of Appeals for the District of Columbia. Filed May 24, 1938. 
Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals for 
the District of Columbia 

No. 7171 


Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, 
District of Columbia Compensation District, 
and Julius H. Cobb, appellants 

v. 

The Liberty Mutual Insurance Company, 

appellee 


APPEAL FROM TIIE DISTRICT COURT OF THE UNITED 
STATES FOR TIIE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANTS 


STATEMENT OF CASE 

This case arises out of a supplementary compen¬ 
sation order filed by the appellant Frank A. Car¬ 
dillo, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, on November 
24, 1937, declaring the amount of default in the 
payment of compensation due the appellant Julius 
II. Cobb, and awarding to him twenty percent addi¬ 
tional compensation under section 14 (f) of the 
compensation law (R. 6, 7, 8). The order in ques- 

(i) 
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tion was issued by the deputy commissioner pur¬ 
suant to the provisions of the compensation law in 
force in the District of Columbia, namely, the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act (U. S. C. A., Title 33, Chapt. 18, Sec. 901 et 
seq.) ? as made applicable in the District of Colum¬ 
bia by the Act of May 17,1928 (D. C. Code, Title 19, 
Chapt. 2), which will be referred to hereinafter as 
the “compensation law.” 

On December 12, 1931, Julius H. Cobb sustained 
injury resulting in disability due to activation of a 
tubercular condition resulting from exposure to 
deleterious gas while in the employ of Barber and 
Ross, Inc., of Washington, D. C. On November 
22, 1932, former Deputy Commissioner Robert J. 
Hoage filed a compensation order in this case 
awarding compensation to Cobb for temporary 
total disability at the rate of $25 per week “until 
further order of the Deputy Commissioner” (R. 
7). Under date of July 7,1937, the insurance car¬ 
rier filed with the deputy commissioner notice that 
payment of compensation had been stopped (R. 
25, 26). The total aggregate amount of compensa¬ 
tion paid to the employee by the insurance carrier, 
The Liberty Mutual Insurance Company, appellee 
herein, was $6,755.76. The carrier also had ex¬ 
pended on behalf of the employee for medical treat¬ 
ment $1,289.67 (R. 26), making the total sum for 
compensation and for medical treatment of $8,- 
045.43 (R. 7, 10, 26). Under date of October 1, 
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1937, the injured employee, through his counsel, 
filed with the deputy commissioner an application 
under section 18 of the compensation law for a sup¬ 
plementary order declaring the amount of default 
in the payment of compensation (R. 10), and a 
hearing thereon was held before Deputy Commis¬ 
sioner Cardillo on November 16, 1937 (R. 9). 
Based upon the evidence adduced at said hearing, 
Deputy Commissioner Cardillo filed on November 
24, 1937, a supplementary compensation order de¬ 
claring the amount of default in payment of com¬ 
pensation to Cobb to be $683.53 to and including 
November 5, 1937, and also awarding therein 
twenty percent additional compensation in the 
amount of $136.71 as provided by section 14 (f) of 
said law (R. 6, 7, 8). 

On December 4,1937, the appellee, insurance car¬ 
rier, filed a bill of complaint in the lower court 
seeking to have the court review and set aside said 
supplementary compensation order of November 
24, 1937 (R. 1), and set forth in its bill as grounds 
for relief in substance, that the assessment of the 
twenty per cent additional compensation was arbi¬ 
trary and capricious, and that the record showed 
that Julius H. Cobb had “received compensation in 
the form of medical benefits and disability bene¬ 
fits” in excess of the $7,500 maximum fixed in sec¬ 
tion 14 (m) of the compensation law (R. 5). On 
December 27, 1937, the appellants as defendants 
filed a joint motion to dismiss the bill of complaint 
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(R. 30), and on April 11, 1938, the court entered 
an order overruling the motion to dismiss and per¬ 
manently enjoining the enforcement of said sup¬ 
plementary compensation order of November 24, 
1937 (R. 31). It is from this order that the present 
appeal has been taken. 

STATUTES INVOLVED 

A proper determination of the principal issue 
involved in this case requires consideration of a 
number of sections of the compensation law to 
which reference will be made in the argument, and 
particularly section 2 (12), section 4 (a), section 
6, section 7 (a), section 14 (m), section 32 (a) (1), 
and section 35 which read as follows: 

Sec. 2. (12) “Compensation” means the 
money allowance payable to an employee or 
to his dependents as provided for in this 
Act, and includes funeral benefits provided 
therein. 

Sec. 4. (a) Every employer shall be liable 
for and shall secure the payment to his em¬ 
ployees of the compensation payable under 
sections 7, 8, and 9. In the case of an em¬ 
ployer who is a subcontractor, the contrac¬ 
tor shall be liable for and shall secure the 
payment of such compensation to employees 
of the subcontractor unless the subcontrac¬ 
tor has secured such payment. 

Sec. 6. (a) No compensation shall be al¬ 
lowed for the first seven davs of the disabil- 
ity, except the benefits provided for in sec¬ 
tion 7: Provided, however, That in case the 
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injury results in disability of more than 
forty-nine days, the compensation shall be 
allowed from the date of the disability. 

(b) Compensation for disability shall not 
exceed $25 per week nor be less than $8 per 
week: Provided, however, That if the em¬ 
ployee’s wages at the time of injury are less 
than $8 per week he shall receive his full 
weekly wages. 

Sec. 7. (a) [As it existed prior to May 
26, 1934.] The employer shall furnish such 
medical, surgical, and other attendance or 
treatment, nurse and hospital service, medi¬ 
cine, crutches, and apparatus for such period 
as the nature of the injury or the process 
of recovery may require. If the employer 
fails to provide the same, after request by 
the injured employee, such injured employee 
may do so at the expense of the employer. 
The employee shall not be entitled to recover 
any amount expended by him for such treat¬ 
ment or services unless he shall have re¬ 
quested the employer to furnish the same 
and the employer shall have refused or neg¬ 
lected to do so, or unless the nature of the 
injury required such treatment and services 
and the employer or his superintendent or 
foreman having knowledge of such injury 
shall have neglected to provide the same; 
nor shall any claim for medical or surgical 
treatment be valid and enforceable, as 
against such employer, unles within twenty 
days following the first treatment the physi¬ 
cian giving such treatment furnish to the 
employer and the deputy commissioner a re- 
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port of such injury and treatment, on a form 
prescribed by the commission. 

Sec. 14. (m) The total compensation pay¬ 
able under this Act for injury or death shall 
in no event exceed the sum of $7,500. 

Sec. 32. (a) Every employer shall secure 
the payment of compensation under this 
Act— 

(1) By insuring and keeping insured the 
payment of such compensation with any 
stock company or mutual company or asso¬ 
ciation, or with any other person or fund, 
while such person or fund is authorized (A) 
under the laws of the United States or of 
any State, to insure workmen’s compensa¬ 
tion, and (B) by the commission, to insure 
payment of compensation under this Act; 

Sec. 35. In any case where the employer is 
not a self-insurer, in order that the liability 
for compensation imposed by this Act may 
be most effectively discharged by the em¬ 
ployer, and in order that the administration 
of this Act in respect of such liability may be 
facilitated, the commission shall by regula¬ 
tion provide for the discharge, by the carrier 
for such employer, of such obligations and 
duties of the employer in respect of such lia¬ 
bility, imposed by this Act upon the em¬ 
ployer, as it considers proper in order to 
effectuate the provisions of this Act. For 
such purposes (1) notice to or knowledge 
of an employer of the occurrence of the in¬ 
jury shall be notice to or knowledge of the 
carrier, (2) jurisdiction of the employer by 
a deputy commissioner, the commission, or 
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any court under this Act shall be jurisdiction 
of the carrier, and (3) any requirement by a 
deputy commissioner, the commission, or any 
court under any compensation order, finding, 
or decision shall be binding upon the car¬ 
rier in the same manner and to the same ex¬ 
tent as upon the employer. 

QUESTION INVOLVED 

The sole question in this case is whether the lowei 
court erred in overruling the defendant’s motion to 
dismiss and in granting a permanent injunction 
preventing enforcement of the compensation order 
of November 24, 1937. This question may be de¬ 
termined by the Court in resolving the question 
whether the cost of the medical treatment which 
the employer is required to furnish to his employee 
under the provisions of section 7 (a) of the com¬ 
pensation law is “compensation” within the mean¬ 
ing of section 14 (m) of the law, so that the cost 
thereof shall be applied as a credit against the maxi¬ 
mum total liability of an employer to his employee 
of $7,500 under the provisions of section 14 (m) of 
the compensation law. 

ARGUMENT AND AUTHORITIES 

There is no dispute as to the material facts in 
this case. Under the terms of the original compen¬ 
sation order of November 22, 1932, the insurance 
carrier paid to the injured employee, Julius H. 
Cobb, money allowances as disability compensation 
in the aggregate amount of $6,755.76. The carrier 
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also expended for the employee’s medical treatment 
the sum of $1,289.67. The total sum expended in 
the case was therefore $8,045.43. It was alleged, in 
substance, in the bill of complaint that “Deputy 
Commissioner Cardillo unlawfully refused to give 
the plaintiff credit for the sum of $1,289.67 which 
it had admittedly paid either to the claimant or for 
the benefit of the claimant as compensation in ac¬ 
cordance with the provisions of Section 7 of the 
aforesaid Workmen’s Compensation Act” (R. 4, 
5), and that the supplementary compensation order 
of November 24,1937, complained of in the bill, was 
not in accordance with law in that “the record in 
the case clearly shows that the said defendant, 
Julius H. Cobb, has received compensation in the 
form of medical benefits and disability benefits in 
excess of the amount ($7,500) required by said Act 
of Congress to be paid to him for his benefit” (R. 
5). Apparently, therefore, the overruling of the 
defendants’ motion to dismiss the bill had the ef¬ 
fect of a decision by the lower court that medical 
treatment required to be furnished by the employer 
to the employee under the provisions of section 
7 (a) of the compensation law is “compensation” 
within the meaning of said law, and that the cost 
of such treatment should be included in the said 
$7,500 maximum fixed by section 14 (m) of the law. 
Such decision, it is respectfully submitted, is clearly 
erroneous and should be reversed. 
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PRELIMINARY DISCUSSION 

The purpose of the Longshoremen’s and Harbor 
Workers’ Compensation Act, which by the Act of 
May 17,1928, is made the workmen’s compensation 
law of the District of Columbia, is to provide for 
employees injured within its purview the relief 
commonly known as workmen’s compensation and 
commonly provided for in the statutes referred to 
generally as workmen’s compensation laws. The 
relief so provided is broadly referred to as com¬ 
pensation and consists of money payments in lieu 
of and related to the earnings of the injured em¬ 
ployee prior to injury and the medical, hospital, and 
other attention and treatment made necessary by 
the injury and calculated to promote recovery 
therefrom. The obligation to provide and furnish 
such relief is imposed directly upon the employer, 
but the law and the regulations thereunder require 
that the performance of this obligation shall be se¬ 
cured through insurance. While provision is also 
made whereby an employer may bear these obliga¬ 
tions directly, the theory is that such obligations 
will be so provided for generally by the setting up 
of reserves properly related to the payroll sub¬ 
stantially in the way that an insurance company 
provides for the performance of such obligations. 
An employer so authorized is called a self-insurer, 
and is referred to by the designation given gener¬ 
ally to authorized insurance companies, namely, as 
an insurance carrier. 
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(This case does not involve a self-insurer, and 
the reference to self-insurance is made merely for 
the sake of logical completeness in this statement.) 

The authorized insurer, referred to as an insur¬ 
ance carrier, takes over all the obligations of the 
employer under the law and carries them out in 
the place of and on behalf of the employer. This 
is specifically required and provided for by the law 
and the regulations thereunder (Section 35). 

The basic theory of this law is that the obliga¬ 
tions imposed upon the employer and insurance 
carrier will be performed voluntarily, and provi¬ 
sion is made for the application of sanctions for 
their enforcement only when for any reason such 
obligations are not so voluntarily performed. The 
sanctions so provided by the law are of two kinds: 
(1) administrative action by the Commission di¬ 
rectly or through its deputy commissioners relative 
generally to the payment of the money allowances 
known as compensation, and (2) the provision in 
the law that with respect to needed medical, surgi¬ 
cal, and other attendance and treatment and the 
related benefits named in the law the employee is 
authorized to procure the same “at the expense of 
the employer,” and shall be entitled to recover any 
amount expended by him for such benefits, when¬ 
ever the employer or insurance carrier shall have 
refused or neglected to furnish such benefits when 
duly requested to do so as provided by the law. The 
enforcement of this sanction is obviously a right of 
the injured employee through the courts. 
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Such sanction is also, and necessarily, aided in¬ 
directly by the administrative sanction whose en¬ 
forcement is committed to the Commission. That 
is to say, the Commission is required by the law 
(section 32) to exercise a sound discretion in de¬ 
termining whether it will authorize to write such 
insurance any particular member of any of the 
several classes of insurance carriers enumerated in 
the law who may apply for such authorization. 
Clearly, the Commission would be derelict in its 
duty if in the exercise of this discretion, committed 
to it for the protection of the employers and em¬ 
ployees subject to the provisions of the law, it 
should authorize or reauthorize to write such insur¬ 
ance any insurance carrier which it knew had re¬ 
fused and proposed to refuse to provide the medical 
attention and the other benefits related thereto as 
required by law. 

The first kind of sanction is dependent upon 
proper administrative action for which appropri¬ 
ate power and authority are by the law conferred 
upon and vested in the United States Employees’ 
Compensation Commission and its duly authorized 
deputy commissioners. This administrative power 
and authority to enforce the payment of compensa¬ 
tion, and generally the performance of the obliga¬ 
tions imposed by the law, is confided to the Com¬ 
mission in the exercise of its sound discretion in 
designating among the eligible classes of insurers 
enumerated in the law those who shall be author¬ 
ized to write the insurance provided for by the law, 
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and to the Commission’s deputy commissioners in 
issuing a peremptory order, by statute designated 
a compensation order, for the payment of com¬ 
pensation not voluntarily paid by an employer or 
authorized insurance carrier. 

The benefit provided by the law under the title 
of compensation, and therein specifically defined as 
a “money allowance,” is in the law subjected to 
two specific limitations, to wit: 

In section 14 (m) an aggregate total limi¬ 
tation of $7,500 and 

By section 6 (b) a limitation of $25 upon 
the amount of compensation to be paid in 
any one week. 

Notwithstanding the specious arguments and 
suggestions of the appellee in seeking in the court 
below to secure and in this court to sustain the ac¬ 
tion taken by the lower court, the sole purpose of 
this proceeding is to impose upon the obligation to 
furnish medical attention and the other benefits re¬ 
lated thereto an arbitrary limitation of cost unre¬ 
lated to the need therefor in any particular case. 

No such limitation is anywhere set forth in the 
law. Indeed, the language in which this obligation 
is couched (in section 7 (a)) is manifestly incon¬ 
sistent with any such limitation. The effort to 
apply as such a limitation one of the limitations 
provided in the law with respect to the payment of 
compensation is based upon a literal and rather mi¬ 
croscopic examination of terms without regard to 
their setting in relation to the whole legislative 
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scheme, which is wholly out of keeping with that 
liberality of construction and administration for 
the purpose of achieving the beneficial purposes of 
the law which has been expressly approved and en¬ 
joined by the courts, including the Supreme Court 
of the United States, with a unanimity which is 
notable. Baltimore and Philadelphia Steamboat 
Co. v. Norton, deputy commissioner, 284 U. S. 408; 
Fidelity & Casualty Co. of New York v. Burris, 59 
Fed. (2d) 1042 (App. D. C.). 

Before proceeding with the detailed argument, 
and in anticipation of fuller treatment later on in 
this brief, the court’s attention is respectfully in¬ 
vited to the fact that the very same reasoning by 
which appellee contends that the medical and re¬ 
lated costs are included under the $7,500 total limi¬ 
tation in section 14 (m) will also require such 
medical costs to be included under the $25-a-week 
limitation in section 6 (b). Both provisions put 
limitations upon the payment of “compensation,” 
and if such medical costs are “compensation” 
under one they are equally “compensation” under 
the other. Therefore, if the appellee’s contention 
with respect to section 14 (m) be sound, the limita¬ 
tion in section 6 (b) of $25 upon the weekly com¬ 
pensation must equally be applied to the amount 
which may be expended for medical attention and 
such other related benefits. Obviously such a lim¬ 
itation would defeat the purpose of the law in those 
very cases in which the need of its benefits is the 
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greatest, namely, where there has been a serious 
injury in which medical and hospital expenses 
must be incurred in large amount if there is to be 
any proper effort made to meet the need of the 
injured employee as a result of his injury. It can 
not be disputed that in many cases $25 a week 
would be but as “a drop in the bucket” in com¬ 
parison with the need—and the actual expendi¬ 
ture—for medical attention and the related bene¬ 
fits. It is respectfully suggested that this alone 
shows the complete absurdity of appellee’s conten¬ 
tion, for it cannot be shown, or even rationally 
argued, that Congress intended to limit the ex¬ 
penditure for medical attention and other related 
benefits to not more than $25 a week in every case. 

But if we assume, for the sake of argument, that 
Congress did intend to impose these limitations— 
in section 14 (m) and section 6 (b)—or either of 
them, upon the obligation to furnish medical at¬ 
tention, how is such limitation to be administered ? 
What provision did Congress make in the law for 
applying or enforcing such limitation? None! 
There is no provision in the law for any report or 
accounting by the employer or insurance carrier 
of the amounts expended for such medical and re¬ 
lated benefits. How then is it rational to suppose 
that Congress intended that credit should be given 
to them for such expenditures as against an arbi¬ 
trary maximum of obligation? Was it intended 
that they should have credit for whatever expendi- 
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tures they claim to have made % The law does not 
require, or afford opportunity for the submission 
of, any proof of such expenditures. Surely, if 
Congress had intended any such limitation it would 
have provided some appropriate means for its ad¬ 
ministration and enforcement; and to assume that 
Congress intended the limitation and intentionally 
omitted to provide for its administrative applica¬ 
tion is to insult the intelligence of that body. 

NATURE OF OBLIGATION TO FURNISH MEDICAL 

TREATMENT 

The provisions of section 7 (a) impose directly 
upon the employer the obligation to furnish med¬ 
ical and surgical treatment to an injured employee 
when and to the extent needed as a result of an 
injury within the purview of the law, and said ob¬ 
ligation is not restricted or limited by other pro¬ 
visions in the law relating to compensation for dis¬ 
ability or death. In view of the definition of the 
term “compensation” as contained in section 2 
(12) of the compensation law and of the require¬ 
ment in section 7 (a) that medical services, sup¬ 
plies, etc., shall be furnished “for such period as 
the nature of the injury or the process of recovery 
may require,” the appellants maintain that the ob¬ 
ligation of the employer with respect to furnishing 
the employee medical treatment is a continuing 
one, independent of and unlimited by any obliga¬ 
tion to pay compensation. Other provisions of the 
law relating to the right of the employee to com- 
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pensation are clearly not controlling with respect 
to the right of an injured employee to medical 
treatment. This right continues so long as such 
treatment may be necessary in connection with the 
cure or alleviation of the disability resulting from 
an injury within the purview of the law, without 
limitation either as to time or amount. This con¬ 
struction of the law is justified by the plain, un¬ 
equivocal and unambiguous language of section 7 
(a) to the effect that the employer shall furnish 
medical treatment, etc., “for such period as the 
nature of the injury or the process of recovery may 
require” 

The contentions of the appellants in this respect 
are supported by the opinion of the Circuit Court 
of Appeals for the third circuit in the case of Union 
Stevedoring Corporation and Liberty Mutual In¬ 
surance Co. v. Norton, deputy commissioner, and 
Willard Carlton, — Fed. (2d) —, decided August 
11,1938. In that case the employee’s right to com¬ 
pensation was terminated as of July 3,1931, by an 
order of the deputy commissioner filed July 6,1931. 
On March 27, 1935, long after the time limit for 
review of his case by the deputy commissioner had 
expired (so that he could not claim compensation 
for recurrence of disability, such right to further 
compensation having terminated absolutely) the 
employee (Willard Carlton) filed an application 
with the deputy commissioner for further medical, 
surgical, and hospital treatment on account of the 
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injury he sustained on December 8,1929. On May 
27,1935, the deputy commissioner filed an order re¬ 
quiring the employer and insurance carrier to “fur¬ 
nish claimant with appropriate medical, surgical, 
and other attendance or treatment for the relief 
of the condition from which the claimant is now 
suffering.” Notwithstanding the termination of 
the right of the employee to compensation for dis¬ 
ability the Court held, in effect, that under the cir¬ 
cumstances of the case “Carlton’s right to medical 
and surgical attendance remains unimpaired.” 

The case of Carney v. Plimpton Mfg. Co., 150 
Atl. 305 (1930), arose under the provisions of the 
Connecticut workmen’s compensation law and ap¬ 
pears to be in point. The Connecticut workmen’s 
compensation law provides, among other things, 
that compensation for total incapacity may not be 
awarded for a period exceeding ten years from the 
date of the injury. The provisions of that law rela¬ 
tive to the obligation of the employer to furnish 
medical treatment to an injured employee are simi¬ 
lar in substance to those of the local workmen’s 
compensation law. The Court in the Carney case, 
all judges concurring, held that the compensation 
commissioner of that State had jurisdiction to 
make an award for medical expenses, “accruing in 
whole or in part either prior to, or subsequent to, 
the expiration of the ten-year period, provided 
such expenses may be causally traceable to the 
original injury.” The Court in that case said: 
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We cannot disregard the express deter¬ 
mination of the General Assembly, and since 
the terms of the section in the portion we are 
called upon to apply are clear and not sus¬ 
ceptible to construction, we must apply this 
statute exactly as it is written. Under it the 
employer’s pecuniary liability to provide for 
medical and surgical aid and hospital serv¬ 
ice for the injured employee continues during 
the period of the injury subject to the finding 
by the commissioner that they are causally 
traceable to the original injury and to the 
limitation that the charges shall be in accord¬ 
ance with those in the same or similar com¬ 
munities for similar treatment of injured 
persons of like standard of living when paid 
for bv them. It follows that the commis- 
sioner is under the statute given authority 
to make an award after the ten compensa¬ 
tion-year period, whether such expenses ac¬ 
crued prior to or subsequent to this period. 
Provision for the expenses of medical, surgi¬ 
cal, and hospital treatment are commonly 
found in Workmen’s Compensation Acts. 
These are, as Honnold on Workmen’s Com¬ 
pensation (volume 1) says, at section 193, a 
recognition of the economic truth that they 
are legitimate elements in the cost of produc¬ 
tion. They further recognize the legislative 
idea that the employer as well as society 
benefit by the early restoration to health of 
the injured employee. [Italics supplied.] 

Under the New York Workmen’s compensation 
law, upon which the local compensation law was 
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largely modeled, an injured employee is entitled to 
unlimited medical treatment and such treatment is 
not regarded as compensation for disability, as will 
be seen from the case of Lawrence v. N. Y. Butchers 
Dressed Meat Co., 266 N. Y. 425, decided Decem¬ 
ber 4, 1934 (without opinion), by the New York 
Court of Appeals, and which case is reported in the 
New York Industrial Bulletin of December 1934, 
Yol. No. 13, page 334, as follows: 

MEDICAL CARE AND TREATMENT—LIMITATIONS 

Lawrence v. N. Y. Butchers Dressed Meat 
Co., affirming 241 App. Div. 636 

On November 14,1918, claimant Lawrence 
incurred an injury to his left leg that re¬ 
sulted in chronic osteomyelitis of the tibia 
with a discharging sinus. His employer’s 
carrier paid compensation awards to him 
covering the period November 14, 1918, to 
July 19, 1922, and amounting to $3,279.59; 
also a further award of $2,250 in one lump 
sum; also medical expenses. On July 7, 
1926, and March 9, 1927, in the course of 
proceedings relative to further compensa¬ 
tion, the State Industrial Board directed the 
employer to provide further medical treat¬ 
ment. This, the employer neglected or re¬ 
fused to do. The final result of the Board’s 
proceedings was to determine that Lawrence 
was disabled temporarily, not permanently, 
that the compensation paid to him exceeded 
the $3,500 limit established as of time of the 
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accident by Subd. 2 of sec. 15 of the Work¬ 
men’s Compensation Law, and that the dis¬ 
ability could not be reclassified because of 
the three year limit in Subd. 6-a of sec. 15. 
But it awarded $2,556 to Lawrence for medi¬ 
cal care and treatment subsequent to the ex¬ 
piration of the time covered by the $3,500 
and subsequent to its directions of 1926 and 
1927 to the employer to provide such care 
and treatment, upon a finding that Lawrence 
had requested such care and treatment and 
that the employer had refused and neglected 
to provide the same. The employer’s carrier, 
conceding the neglect or refusal, took an ap¬ 
peal on the ground that such award of medi¬ 
cal expenses did not comply with sec. 13 of 
the Workmen’s Compensation Law as such 
section read in 1918, the time of the accident; 
that medical expenses, being compensation, 
liability therefor ended with the compensa¬ 
tion period; and that the Industrial Board 
ivas p)'ecluded from making award for them 
by the time limit in Subd. 6-a of sec. 15. The 
Attorney General, defending the award, said 
that the requirements of sec. 13, as they 
read in 1918, were complied with when the 
Board ordered further care and treatment 
in 1926; that there is no monetaiy limitation 
to medical liability in sec. 13; and that com- 
pensation for care and treatment, being dis¬ 
tinct and independent from compensation 
for disability, Subdivision 6-a had no ap¬ 
plication. Incidentally he noted that the 
Board could now reclassify Lawrence’s dis¬ 
ability because Chapter 384 of the Laws of 
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1933, removed the time limit from Subdivi¬ 
sion 6-a. The Appellate Division, without 
opinion, affirmed the award, one justice dis¬ 
senting and voting to reverse it on the 
ground that the Industrial Board’s jurisdic¬ 
tion was entirely at an end as far as com¬ 
pensation and medical expenses were con¬ 
cerned when the compensation period was 
passed. The Court of Appeals, without 
opinion, unanimously affirms the Appellate 
Division’s order. [Italics supplied.] 

The provisions of section 7 (a) of the compensa¬ 
tion law when considered in conjunction with the 
other provisions thereof point clearly to the intent 
that medical treatment and similar services shall 
be furnished to the employee so long as he is in 
need of such treatment or services. 

MEDICAL TREATMENT NOT COMPENSATION 

The obligation of the employer under the pro¬ 
visions of section 7 (a) of the compensation law to 
furnish the employee with medical treatment “for 
such period as the nature of the injury or the proc¬ 
ess of recovery may require” should not be re¬ 
garded as “compensation” within the meaning of 
the compensation law. The cost of such treatment 
therefore should not be allowed as a credit to the 
employer and regarded as included in the $7,500 
maximum under section 14 (m) of said law. 

The contention of the appellants in this respect 
is fully supported by the definition of the term 
“compensation” in section 2 (12) of the compensa- 
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tion law which expressly states that compensation 
means the “money allowance” payable to an em¬ 
ployee. Such definition obviously cannot be con¬ 
strued as including the cost of medical services. 
Medical treatment furnished by the employer to 
the employee by the employer’s physician and paid 
for directly by the employer or insurance carrier 
would clearly not be a “money allowance ” payable 
to the employee. The obligation to furnish medical 
treatment rests on the employer and does not in¬ 
clude any right in the employee to a “money al¬ 
lowance.” The employer is by the statute required 
to furnish a service; that is, the service rendered 
by a physician, hospital, or other facility. The con¬ 
tract between the insurance carrier and the said 
carrier’s physician is wholly outside the control of 
the administrative provisions of the workmen’s 
compensation law. The matter is solely one be¬ 
tween the insurance carrier and the physician 
selected by such insurance carrier. The insurance 
carrier may pay as little or as much as it may 
choose in obtaining such medical service. All the 
employee is entitled to receive under section 7 (a) 
of the compensation law is (adequate) medical 
treatment and care—the employer pays the bill, 
and no “money allowance” passes to the employee. 
Where the employer refuses or neglects to furnish 
the needed treatment and care, the provisions of 
section 7 (a) give the employee the right to obtain 
his own medical treatment “at the expense of the 
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employer.” The courts have held that in such case 
he may maintain an action against his employer to 
recover this expense. His right to have such treat¬ 
ment does not depend upon any order of the deputy 
commissioner but rests directly upon the law itself. 

Moreover, while it is expressly provided in sec¬ 
tion 2 (12) that funeral benefits shall be included 
in the term “ compensation” no mention is made 
therein of medical benefits. In this connection it is 
stated in 59 Corpus Juris 974, sec. 576, that— 

As the court in construing a statute must 
ascertain and give effect to the legislative 
intent as expressed in the language of the 
statute, the court cannot, under its powers 
of construction, supply omissions in a stat¬ 
ute, especially where it appears that the mat¬ 
ter may have been intentionally omitted. 
[Italics supplied.] 

In addition to the fact that medical treatment is 
not included in the definition of the term “ compen¬ 
sation” in section 2 (12) of the compensation law, 
there are instances in the Act wherein compensa¬ 
tion and medical treatment are referred to either in 
the alternative or separately, thus indicating that 
such treatment is not to be included in the term 
“compensation.” In section 15 (a) of the Act the 
following language is used: 

Sec. 15. (a) No agreement by an employee 
to pay any portion of premium paid by his 
employer to a carrier or to contribute to a 
benefit fund or department maintained by 
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such employer for the purpose of providing 
compensation or medical services and sup¬ 
plies as required by this Act shall be valid, 
and any employer who makes a deduction 
for such purpose from the pay of any em¬ 
ployee entitled to the benefits of this Act 
shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine 
of not more than $1,000. [Italics supplied.] 

And in section 33 (e) medical benefits and com¬ 
pensation are referred to separately. This section 
is of considerable importance in supporting ap¬ 
pellants’ contention for the reason that it affects 
property rights in a fund representing damages 
recovered. Congress made it entirely clear, if any 
ambiguity might otherwise exist, that the term 
“compensation” as used in section 14 (m) and 
section 6 (b) does not include medical benefits. 
This section provides as follows: 

Sec. 33. (e) Any amount recovered by 
such employer on account of such assign¬ 
ment, whether or not as the result of a com¬ 
promise, shall be distributed as follows: 

(1) The employer shall retain an amount 
equal to— 

(A) The expenses incurred by him in re¬ 
spect of such proceedings or compromise 
(including a reasonable attorney’s fee as de¬ 
termined by the deputy commissioner). 

(B) The cost of dll benefits actually fur¬ 
nished by him to the employee under sec¬ 
tion 7. 
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(C) All amounts paid as compensation, 
and the present value of all amounts pay¬ 
able as compensation, such present value to 
be computed in accordance with a schedule 
prepared by the commission, and the 
amounts so computed to be retained by the 
employer as a trust fund to pay such com¬ 
pensation as it becomes due and to pay any 
sum, in excess of such compensation, to the 
person entitled to compensation or to the 
representative; and 

(2) The employer shall pay any excess 
to the person entitled to compensation or to 
the representative. [Italics supplied.] 

Throughout the compensation law references are 
made to “payments of compensation” and “instal¬ 
ments of compensation,” thus indicating that the 
true meaning of the term “compensation” is the 
“money allowance” payable to beneficiaries of the 
law. Medical benefits, so far as the employee is 
concerned, are not measured in dollars and cents; 
they are indefinite and uncertain and cannot be 
accurately estimated or calculated, and the obliga¬ 
tion to furnish them is nowhere in the law expressly 
related to, limited by, or made dependent upon 
their cost. 

Under the provisions of section 14 (j) of the 
compensation law, as amended, “the liability of the 
employer for compensation or any part thereof 
* * * may be discharged by the payment of a 
lump sum equal to the present value of future com¬ 
pensation payments commuted, computed at 4 per 
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centum true discount compounded annually.” It 
has been repeatedly held that commutation of fu¬ 
ture payments of compensation cannot lawfully be 
made unless the basic factors entering into the 
amount or duration of the payments can be ascer¬ 
tained by referring to a table of averages which 
takes into account the basic probabilities affecting 
such payments. Thus in the case of Adams v. N. 
Y., 0. & W. By. Co., 220 N. Y. 579, aff’d. 175 App. 
Div. (N. Y.) 714, which arose under similar provi¬ 
sions of the New York workmen’s compensation 
law, it was held in effect that in the absence of any 
tables fixing the date of probable remarriage, a 
commutation was not authorized in respect to an 
award to a widow during the term of her widow¬ 
hood. The case of Wagner v. Wilson & Co., 251 
N. Y. 67, which also arose under the New York 
workmen’s compensation law, involved commuta¬ 
tion of an award to a dependent father. The court 
held in that case that “until the statute is amended 
by applying some appropriate table of averages to 
the ascertainment of probable dependency, there 
can be no commutation of future payments for the 
support of dependent parents, whether non-resi¬ 
dent or resident.” 

If medical benefits are to be regarded as compen¬ 
sation within the meaning of this provision of the 
compensation law, then they would be subject to 
commutation under the provisions of section 14 (j). 
Since it is clearly impossible to reduce to a certainty 
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the value of future medical expenses covering treat¬ 
ment and care which the employer is obligated to 
furnish, or to apply a table of averages as to the 
probabilities of recovery from specific injuries or 
the probable medical and other expense incurred on 
account of such injuries, it would not be possible 
to make the commutation of future payments of 
“compensation,” according to appellee’s theory, un¬ 
der section 14 (j). The provisions of this section 
would obviously be incapable of administration if 
medical expense must be included in the compen¬ 
sation to be commuted thereunder. 

Moreover, as the employee is not entitled under 
any provision of the compensation law to demand 
a money allowance from his employer to cover medi¬ 
cal expenses for treatment of his injury, if such 
medical expenses were not considered in the com¬ 
mutation the employee would lose a substantial and 
valuable right. A further absurdity of appellee’s 
contention becomes apparent when the true nature 
of the medical benefit is considered. This benefit is 
a service to be rendered to the employee, and as a 
service it may not be presumed to be subject to be 
commuted. • 

It will thus be seen that, if appellee’s contention 
should be sustained, the administration of this pro¬ 
vision of the law would be incapable of adjustment 
to the conditions so imposed. 

Moreover, insurance carriers, employers, and 
other interested parties heretofore have been in 
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agreement with the view of the law as expressed 
herein by appellants, and appellee will not deny 
that insurance premiums have been based upon the 
liability of the employer to furnish an injured em¬ 
ployee medical treatment, exclusive of disability 
compensation and without limit as to time or 
amount. In this connection, the language of this 
Court in the case of Standard Accident Insurance 
Co. v. Hoage, Deputy Commissioner, et al., 66 Fed. 
(2d) 275, 277, is significant. In that case this 
Court said: 

In the present case we think that inas¬ 
much as the insurance carrier insured the 
labor union for the protection of its em¬ 
ployees, among whom the business agent was 
known to be numbered, and received and re¬ 
tained its compensation for such insurance, 
it cannot complain if the courts call upon it 
to perform its contract in the spirit in which 
it teas made. [Italics supplied.] 

RULE OF LIBERALITY OF CONSTRUCTION 

The contentions of appellee, as well as the ruling 
of the lower court on the motion to dismiss the bill 
of complaint, contravene the rule of liberality of 
construction so often stressed by the courts in con¬ 
struing workmen’s compensation laws and recog¬ 
nized by the Supreme Court (in construing the 
Longshoremen’s Act) in Baltimore & Phila. 
Steamboat Co. v. Norton, Deputy Commissioner, 
284 U. S. 408. Such rule of construction was also 
recognized by this Court in the case of Fidelity & 
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Casualty Co. of New York v. Burris, 59 Fed. (2d) 
1042, which arose under the local compensation 
law. In the Baltimore & Phila. Steamboat Co. 
case the Supreme Court said: 

The measure before us, like recent similar 
legislation in many States, requires em¬ 
ployers to make payments for the relief of 
employees and their dependents who sustain 
loss as a result of personal injuries and 
deaths occurring in the course of their work, 
whether with or without fault attributable 
to employers. Such laws operate to relieve 
persons suffering such misfortunes of a part 
of the burden and to distribute it to the in¬ 
dustries and mediately to those served by 
them. They are deemed to be in the public 
interest and should be construed liberally in 
furtherance of the purpose for which they 
were enacted and, if possible, so as to avoid 
incongruous or harsh results. Jamison v. 
Encarnacion, 281 U. S. 635, 640. [Italics 
supplied.] 

Harsh, unreasonable, and incongruous results 
would certainly follow a decision sustaining ap¬ 
pellee’s contentions in this case. The effect of such 
a decision in the present case would be to subject 
the injured employee’s money allowance in the 
form of compensation for disability to a debit for 
the cost of his medical treatment. In such a situa¬ 
tion the door to all kinds of abuses would be opened 
wide and in many instances the beneficent pur¬ 
poses of the compensation law could be defeated 
entirely. 
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As indicated above, the employee has no control 
over the selection or employment of the physician 
.furnished to him by the employer or insurance car¬ 
rier, and if either shall be given credit for expenses 
incurred in connection with the employee’s medi¬ 
cal treatment against the award of compensation 
for disability, an employee suffering a serious 
injury requiring difficult and expensive operations 
and prolonged hospital care might wake up to find 
that the medical expenses, incurred beyond his con¬ 
trol, had eaten into the $7,500 maximum fixed by 
section 14 (m) to such an extent that practically 
nothing would be left for him, save a few bandages. 
It would not be beyond the realm of possibility for 
an unscrupulous employer or carrier to connive 
with an equally unscrupulous physician to have the 
medical expense run so inordinately high as to de¬ 
prive the employee of compensation, and enable 
the employer to profit by reason of discounts, 
rebates, or other similar devices. Obviously, Con¬ 
gress never intended any such harsh, incongruous, 
or unreasonable results. If Congress had intended 
any such results, it may be safely assumed that it 
would have expressly so provided in the law, and 
would have provided appropriate means for appli¬ 
cation and administration of such limitation and 
would not have left a matter of such great impor¬ 
tance to uncertain inferences which might be at¬ 
tempted to be drawn from what clearly appears to 
be at most a mere possibility of verbal ineptitude 
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in some of the provisions of the law—a law which 
the Supreme Court says must be liberally construed 
in furtherance of its beneficial purpose. 

In the opinion of the Circuit Court of Appeals 
for the second circuit in the case of International 
Mercantile Marine Co. v. Lowe, 93 Fed. (2d) 663, 
which arose out of the Longshoremen’s Act and 
which involved construction of section 14 (m) of the 
Longshoremen’s Act, and is cited on the point of 
the necessity of liberal construction of the law, the 
Court pointed out that: 

* * * if appellant’s interpretation be cor¬ 

rect, there would be no death benefit for 
the widow and children, and, if the injured 
employee lingered for years and then died as 
a result of the injury, the payment of com¬ 
pensation to him might easily total the full 
$7,500 and the widow receive nothing, al¬ 
though by the statute her right to compensa¬ 
tion had arisen. The death benefit was not 
intended to be thus defeated. To so rule 
would be contrary to what has now become 
the public policy enacted into law. 

Similar unreasonable results would unavoidably 
follow if appellee’s contention in the present case 
should be sustained, as an employee suffering a se¬ 
rious injury necessitating a difficult or expensive 
operation might find that the medical expenses, 
over which he had no control as the employer must 
furnish the medical care, etc., had exceeded the 
$7,500 maximum and his right to compensation been 
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thus entirely defeated, leaving him an early crip¬ 
pled object of charity—a result certainly opposed 
to the basic theory of the compensation law. The 
fact that such consequence is possible under the de¬ 
cision of the lower court should be given careful 
consideration. Moreover, if the maximum liability 
of an employer should be held to be $7,500 for 
medical costs and for the money allowance (com¬ 
pensation), and the medical costs should be exces¬ 
sive so that the maximum sum is exhausted long 
before cure or alleviation of disability is effected, 
the burden of industry to care for its crippled 
would be shoved upon the local community, already 
overburdened in the almost hopeless task of try¬ 
ing to provide necessities for indigent unemployed. 
The economic loss of the community would be added 
to because, unable to afford further adequate med¬ 
ical treatment, the untreated cripple sets up the 
imminent hazard of becoming a permanent help¬ 
less invalid, a continuing burden on the public. 

Appellee cannot deny that since the enactment 
of the compensation law premium rates have been 
computed on the basis of the employer’s obligation 
to furnish medical treatment as a separate benefit 
in addition to compensation. There is no cogent 
reason why this view of the obligation of the em¬ 
ployer, heretofore recognized voluntarily by all in¬ 
surance carriers authorized under said law to write 
such insurance and accepted without challenge, 
should not continue. It is reasonable, and it is the 
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declared policy of the law, to charge industry with 
the medical costs of industrial injuries, and it is 
wholly illogical and economically unsound to limit 
medical treatment for such injuries—nor is any 
such limitation anywhere expressed in the law. 
The construction of the compensation law urged by 
the appellants is not only sustained by the language 
of the law itself, but by these powerful and cogent 
reasons basically underlying the whole fabric of 
the workmen’s compensation law. 

CONTENTIONS OF APPELLEE 

Counsel for the appellee in the lower court relied 
upon the opinion of District Judge Chesnut in the 
case of Liberty Mutual Insurance Company v. E. 
V. Parker, deputy commissioner, United States 
District Court for the District of Maryland, 19 
Fed. Supp. 686, in support of the contention that 
medical treatment should be regarded as compen¬ 
sation. It is submitted that the opinion of the 
court in that case should not be regarded as con¬ 
trolling for a number of reasons. All this opinion 
holds is, in brief, that when an employee subject to 
the provisions of the Longshoremen’s Act incurs 
an injury in the course of his employment which 
does not cause any immediate loss of wage-earning 
capacity but does give rise to a pathological condi¬ 
tion, the period of limitation in section 13 (a) of 
the Longshoremen’s Act begins to run as soon as 
the condition becomes apparent to the employee; 
that is, becomes patent, the court holding that a 
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claim filed more than one year after the injury be¬ 
came so apparent was barred by section 13 (a) of 
the Longshoremen’s Act. In the course of the 
opinion the court, in distinguishing its opinion in 
another case, made the following obiter remarks: 

Nor is there any difficulty in distinguish¬ 
ing this case factually from the Kropp Case, 
when injury is construed as meaning “com¬ 
pensable injury.” The claimant was ad¬ 
vised within a month after the accident that 
he would need a surgical operation and by 
section 7, as amended (33 U. S. C. A. sec. 
907), he was entitled to receive this at the 
expense of the employer; such surgical 
treatment being classed by section 6 (33 U. 
S. C. A., sec. 906) as a part of the compen¬ 
sation to which the employee is entitled. 

It is submitted that the portion of the opinion 
from which it might be implied that medical and 
surgical treatment is included within the meaning 
of the term “compensation” as used in the Long¬ 
shoremen’s Act is mere gratuitous obiter dictum 
which was unnecessaiy to support the principle ap¬ 
plied by the court in that case. It was so regarded 
by the circuit court of appeals for the third circuit 
in the case of Union Stevedoring Corp. and Liberty 
Mutual Ins. Co. v. Norton, deputy commissioner, 
and Willard Carlton, — Fed. (2d) —, decided Au¬ 
gust 11,1938 (the plaintiff here being also the plain¬ 
tiff in that case), seeking to have recognized by 
that court a similar interpretation of the term 
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“compensation.’ 7 The court said with respect to 
Judge Chesnut’s opinion in this respect: 

The phrase occurring in the latter portion 
of the learned Judge’s opinion, however, 
namely “such surgical treatment being 
classed by Section 6 (33 U. S. C. A. 906) as 
part of the compensation to which the em¬ 
ployee is entitled,” is emphasized in the ap¬ 
pellants’ argument but is in fact in the 
nature of dictum. 

No issue was involved in Liberty Mutual Insur¬ 
ance Co. v. Parker, supra, relating to the liability 
of the employer to furnish medical treatment to the 
employee. The gratuitous observation of the court 
was made incidentally and without discussion or 
elaboration. 

In the lower court counsel for appellee relied 
upon the language in the provisions in section 4 (a) 
and section 6 (a) of the compensation law. In sec¬ 
tion 4 (a) it is provided that “Every employer shall 
be liable for and shall secure the payment to his 
employees of the compensation payable under sec¬ 
tions 7, 8, and 9.” Section 7 referred to is the sec¬ 
tion requiring the employer to furnish medical 
treatment, section 8 deals with compensation for 
disability, and section 9 deals with compensation for 
death. In section 6 (a) is this provision: “No com¬ 
pensation shall be allowed for the first seven days 
of the disability, except the benefits provided for in 
section 7.” It is obvious that in the sections quoted 
from Congress did not use the term “compensa- 
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tion” in its defined sense appearing in section 2 (12) 
of the law. The use of the term “ compensation’’ 
in these sections was in the general sense of the 
4 ‘compensatory benefits” provided for by the law; 
and Congress meant to make it clear that the em¬ 
ployer shall provide all of the different benefits 
which might accrue as the result of injury or death, 
including, of course, medical services. This argu¬ 
ment is made entirely clear by reference to section 
6 (a) above, wherein the sense of the language be¬ 
yond doubt is that “benefits” is intended because 
of the use of the language “except the benefits pro¬ 
vided for in section 7.” This meaning is brought 
out more clearly by what follows: “Provided, how¬ 
ever, That in case the injury results in disability of 
more than forty-nine days, the compensation shall 
be allowed from the date of the disability. ” On ap¬ 
pellee’s theory this would lack a clear and coherent 
meaning. In making its argument below the ap¬ 
pellee sought to have the court ignore entirely the 
definition of the term “compensation.” 

In this connection the Court’s attention is in¬ 
vited to the provision of section 6 (b) that “Com¬ 
pensation for disability shall not exceed $25 per 
week.” If appellee’s contention were valid this 
basic provision of the law itself would in many, 
many cases completely defeat its beneficial pur¬ 
pose, for the medical expense alone often exceeds 
$25 a week. No one has yet contended (as would 
have been logical from the point of view of ap- 
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pellee’s contention) that necessary medical atten¬ 
tion could not be required because it would cost 
more than $25 a week. And no provision is made 
anywhere in the law for determining the cost of 
medical attention, as clearly would be necessary in 
administering this limitation as well as that in sec¬ 
tion 14 (m)—IF the appellee's contention were 
SOUND. 

Counsel for appellee also contended in the lower 
court that if the medical benefits under section 7 
are not regarded as “compensation” there is no 
provision in the compensation law requiring the 
employer to insure the payment of such medical 
benefits; that, while section 7 provides that the 
employer shall furnish medical treatment, there is 
no provision for the enforcement of such a require¬ 
ment, and that, if medical treatment is not classed 
as compensation, the portion of the award of Dep¬ 
uty Commissioner Hoage in the original compen¬ 
sation order of November 22, 1932, ordering the 
insurance carrier therein to furnish such treatment 
to Cobb, was unlawful and beyond the jurisdiction 
of the deputy commissioner. 

The Liberty Mutual Insurance Company, ap¬ 
pellee herein, received authorization from the 
United States Employees’ Compensation Commis¬ 
sion to write insurance under the District of Co¬ 
lumbia workmen’s compensation law. Section 32 
of the said law as it relates to insurance provides 
expressly that every employer shall secure the pay- 
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ment of compensation under the law by insuring 
and keeping insured the payment of such compen¬ 
sation with an insurance company authorized by 
the Commission to insure payment of compensation 
under said law. In applying for authorization to 
write such insurance the appellee submitted a form 
of insurance policy which is generally known as the 
“standard workmen’s compensation and employ¬ 
ers’ liability policy.” Upon consideration of the 
application of this insurance company and of the 
provisions of its policy which it proposed to use in 
the writing of workmen’s compensation insurance 
in the District of Columbia, the Commission 
granted authorization under section 32 of the said 
law for it to write such insurance. The form of 
policy submitted in conjunction with its applica¬ 
tion for such authorization provides in part as fol¬ 
lows : 

The Liberty Mutual Insurance Company, 
Boston, Massachusetts (herein called the 
company), does hereby agree w’ith this Em¬ 
ployer, named and described as such in the 
Declarations forming a part hereof, as re¬ 
spects personal injuries sustained by em¬ 
ployees, including death at any time result¬ 
ing therefrom, as follows: 

One (a) To Pay Promptly to any person 
entitled thereto, under the Workmen’s Com¬ 
pensation Law and in the manner therein 
provided, the entire amount of any sum due, 
and all instalments thereof as they become 
due, 
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(1) To such person because of the obliga¬ 
tion for compensation for any such injury 
imposed upon or accepted by this Employer 
under such of certain statutes, as may be 
applicable thereto, cited and described in an 
endorsement attached to this Policy, each of 
which statutes is herein referred to as the 
Workmen’s Compensation Law, and 

(2) For the benefit of such person the 
proper cost of whatever medical, surgical, 
nurse, or hospital services, medical or sur¬ 
gical apparatus or appliances and medicines, 
or, in the event of fatal injury, whatever 
funeral expenses are required by the provi¬ 
sions of such Workmen’s Compensation 
Law. 

It is agreed that all of the provisions of 
each Workmen’s Compensation Law cov¬ 
ered hereby shall be and remain a part of 
this contract as fully and completely as if 
written herein, so far as they apply to com¬ 
pensation or other benefits for any personal 
injury or death covered by this Policy, while 
this Policy shall remain in force. Nothing 
herein contained shall operate to so extend 
this Policy as to include within its terms 
any Workmen’s Compensation Law, scheme, 
or plan not cited in an endorsement hereto 
attached. 

By regulations promulgated June 1, 1928, under 
the District of Columbia workmen’s compensation 
law the Commission provided a form of endorse¬ 
ment or rider to be attached to the standard work¬ 
men’s compensation and employers’ liability pol- 
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icy so as to make definite and certain that the pro¬ 
visions of paragraph One (a) of the policy above 
quoted shall include the District of Columbia work¬ 
men’s compensation law. The first paragraph of 
the endorsement or rider reads as follows: 

The obligations of Paragraph One (a) of 
the Policy include the District of Columbia 
Workmen’s Compensation Act, being Pub¬ 
lic Act No. 419 of the 70th Congress, ap¬ 
proved May 17, 1928, and the applicable 
provisions of the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act, being 
Public No. 803 of the 69th Congress, and all 
laws amendatory of either of said Acts or 
supplementary thereto which may be or be¬ 
come effective while this Policv is in force. 

* 

It will be seen therefore that the applicant by its 
own undertaking in the form of policy submitted 
with its application to write insurance, which was 
in fact approved by the Commission for use in 
writing such insurance, undertook to provide such 
medical, surgical, nurse or hospital services, etc., 
as may be needed to discharge the obligations of 
the insured employer to his employees. The Com¬ 
mission has never under its regulations authorized 
to write insurance under said law any insurance 
carrier which has not included in the form of pol¬ 
icy submitted with its application a provision by 
which it undertakes to discharge the employer’s 
liability to an employee with respect to medical 
benefits under section 7 of the said law. 
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The foregoing paragraphs relating to the form 
of policy submitted with the application of the ap¬ 
pellee to write insurance under said workmen’s 
compensation law, which was considered when this 
company was authorized to write such insurance, 
and the reference to the regulations, have been in¬ 
cluded in this brief with the oral consent of counsel 
for the appellee. 

It is respectfully submitted, however, that the 
issue involved in this case is wholly apart from, and 
should not be decided as if dependent upon, the 
question whether the insurance carrier would be 
required to insure the liability of the employer to 
furnish medical treatment, if such treatment be not 
regarded as “compensation.” The issue should be 
decided solely on the basis of the right of the em¬ 
ployee■ to medical treatment, and it is submitted, 
that under section 7 (a) he has a clear right to such 
treatment “for such period as the nature of the 
injury or the process of recovery may require.” 
Whether an employer may have an argument sup¬ 
porting the proposition that he is not required to 
insure medical benefits, if such benefits be not re¬ 
garded as compensation, is not the question which 
this Court is called upon to decide. There may be 
many places in the law which might give rise to 
controversy, and the mere fact that since the enact¬ 
ment of the law there have been some 188 court 
proceedings instituted (21st Annual Report, U. S. 
E. C. C.) to review the actions of the deputy com- 
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missioner under the local workmen’s compensation 
law shows in itself that minds may differ as to the 
meaning of provisions of the said law. This Court 
should not be called upon to pass upon a situation 
which is not before it. If and when an employer 
should refuse to secure the payment of medical 
benefits provided for under the law, the Commis¬ 
sion and the deputy commissioner will meet that 
situation promptly. We do not propose here, how¬ 
ever, to argue that question although raised below, 
and without saying more, there is ample reason to 
assume that at the most that question is academic. 

AUTHORITY OF DEPUTY COMMISSIONER TO ISSUE ORDER 

REQUIRING FURNISHING OF MEDICAL TREATMENT 

Under the provisions of section 23 (a) of the 
compensation law the deputy commissioner is au¬ 
thorized to “make such investigation or inquiry or 
conduct such hearing in such manner as to best as¬ 
certain the rights of the parties,” and under the 
broad provisions of section 27 (a) the deputy com¬ 
missioner is given power “to do all things conform¬ 
able to law which may be necessary to enable him 
effectively to discharge the duties of his office.” It 
is a well-established principle of compensation law 
that the deputy commissioner or compensation ad¬ 
ministrator has such power and authority as are 
conferred by express law, and such as arise there¬ 
from by necessary implication, to carry out the full 
and complete exercise of the powers granted. 

The circuit court of appeals for the third circuit 
definitely held in the case of Union Stevedoring 
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Corp., and Liberty Mutual Insurance Co. v. Nor¬ 
ton, deputy commissioner, et al., — Fed. (2d) —, 
decided August 11, 1938, that the deputy commis¬ 
sioner had authority to issue an order requiring 
the employer and insurance carrier to furnish an 
employee medical treatment authorized under sec¬ 
tion 7 (a) of the law. 

In the case of Candado Stevedoring Corporation 
v. Lowe, deputy commissioner, the so-called Blum- 
berg case, 63 Fed. (2d) 802 (C. C. A. 3), the au¬ 
thority of the deputy commissioner to make an 
award for medical treatment was sustained by the 
Court. In that case the compensation order con¬ 
tained the following provision: 

4. That henceforth, the defendant em¬ 
ployer provide to the claimant, such further 
medical, surgical, or other attendance and 
treatment as the nature of the injury or 
process of recovery may require. 

With reference to this provision of the compen¬ 
sation order, the Court said: 

The fourth provision of the award, which 
relates to medical and surgical treatment, is 
justified under section 7 of the Longshore¬ 
men’s and Harbor Workers’ Compensation 
Act (33USCAsec. 907). 

See also Bethlehem Shipbuilding Corporation, 
Ltd. v. Deputy Commissioner, 62 Fed. (2d) 299 (C. 
C. A. 1), and Postal Telegraph & Cable Co. v. In¬ 
dustrial Accident Comm., 3 Pac. (2d) 6 (Calif. 
1931). 
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CONCLUSION 

In conclusion, the appellants respectfully con¬ 
tend: 

1. That under section 2 (12) compensation 
means a “money allowance payable to an employee 
or to his dependents/ 7 and that medical treatment 
furnished an employee by the employer or insur¬ 
ance carrier under section 7 (a), and over which 
the employee has no control, is clearly not a 
“money allowance 77 payable to the employee. 
Such medical treatment is not, therefore, compen¬ 
sation, and the cost thereof is not included in the 
$7,500 maximum fixed by section 14 (m). 

2. That the obligation of the employer under 
section 7 (a) to furnish an injured employee medi¬ 
cal treatment “for such period as the nature of the 
injury or the process of recovery may require 77 is 
a continuing obligation, unrestricted and unlim¬ 
ited by other provisions of the law relating to com¬ 
pensation for disability or death. 

3. That if the contention be sustained that medi¬ 
cal treatment is compensation the problems of ad¬ 
ministration would be incapable of adjustment to 
the conditions thus imposed. For instance, it 
would be impossible to commute properly compen¬ 
sation due aliens under section 9 (g); it would be 
impossible to commute properly compensation due 
employees under section 14 (j) ; it would be impos¬ 
sible to determine properly the basis of the assess¬ 
ment of the additional compensation authorized 
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under section 14 (e) and section 14 (f); it would 
be impossible to determine when an employer was 
in default in the payment of compensation under 
section 18; and under section 6 (b) it would be im¬ 
possible to require the furnishing of proper medi¬ 
cal and hospital treatment in many serious injuries 
since such costs alone in many such cases will far 
exceed the $25 a week fixed as the maximum com¬ 
pensation to be paid. 

4. That if medical treatment should be regarded 
as compensation, and the cost thereof included in 
the $7,500 maximum in section 14 (m), the benefi¬ 
cent purposes of the compensation law would be 
defeated; financially destitute employees will be left 
in hospitals with no funds with which to pay for 
their medical care. 

5. That the term “total compensation” as used 
in section 14 (m) means the total compensation 
payable to the employee for injury or payable to his 
dependents in the event of his death. The cost of 
medical treatment is not “payable to the em¬ 
ployee”—it is a service furnished to the employee 
and paid for by the employer or insurance carrier. 
Moreover, if the medical and hospital costs were in¬ 
tended to be regarded as “compensation” to be 
subject to this limitation, some provision for ac¬ 
counting for such costs under such limitation would 
be necessary; but nowhere in the law is such a pro¬ 
vision to be found. 
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6. That the contention of appellee clearly con¬ 
travenes the rule of liberality of construction, rec¬ 
ognized and applied by this Honorable Court in a 
number of cases arising under the local workmen’s 
compensation law, and harsh and incongruous re¬ 
sults would certainly follow any decision sustain¬ 
ing appellee’s contention. 

For the foregoing reasons, it is respectfully urged 
that the order of the lower court overruling the mo¬ 
tion to dismiss the bill of complaint, and perma¬ 
nently enjoining the enforcement of the compensa¬ 
tion order of November 24,1937, should be reversed, 
with costs to appellants. 

David A. Pine, 

United States Attorney. 

Allen J. Krottse, 

Assistant United States Attorney , 
Attorneys for Frank A. Cardillo, Appellant. 

James E. McCabe, 

Attorney for Julius H. Cobb, Appellant. 

Z. Lewis Dalby, 

Chief Counsel, United States 

Employees’ Compensation Commission. 

Charles T. Branham, 

Associate Counsel, United States Em¬ 
ployees’ Compensation Commission, 

Of Counsel. 
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STATUTES 


District of Columbia Workmen’s Compensation Act 

(a) Act of Congress Approved May 17, 1928 

(Act making Longshoremen’s and Harbor 
Workers’ Compensation Act applicable to Em¬ 
ployers carrying on any employment in the 
District of Columbia) 

(b) Act of Congress Approved March 4, 1927 
(Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act) 

(c) Act of Congress Approved May 26,1934, amend¬ 
ing Act of March 4, 1927. 

(An official print of these Statutes is bound in with 
brief for the convenience of the court.) 


IN THE 


Unitrii States (Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term 1938 


No. 7171 

Special Calendar 


Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, 
District of Columbia Compensation District, and 
Julius H. Cobb, Appellants , 


v. 

The Liberty Mutual Insurance Company, Appellee. 


BRIEF ON BEHALF OF APPELLEE 


PRELIMINARY STATEMENT 

This case comes before this court on an appeal from 
a decree of the District Court of the United States for 
the District of Columbia permanently enjoining the 
appellants from enforcing or attempting to enforce a 
compensation order issued by Appellant Cardillo. 
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The order was issued and an appeal was taken in 
accordance with law. The appeal took the form of a 
bill of complaint for injunction filed in the court below. 
The appellants filed a joint motion to dismiss the bill 
of complaint on the ground that no cause of action 
was stated in the bill. The court below held the bill 
did state a good cause of action and denied the 
motion to dismiss. Appellants then elected to stand 
on the joint motion to dismiss the bill after which elec¬ 
tion a final decree was entered permanently enjoining 
the enforcement of the compensation order appealed 
from. It is significant, and note should be taken of the 
fact, that appellants never filed any answer to the bill 
of complaint. They have never attempted to set up 
and prove any defenses they thought they might have, 
although they are attempting to urge in their brief 
questions of estoppel which do not appear anywhere 
in the record. (Appellants’ Brief pp. 27-28, 40). 

From the decree for injunction issued by the court 
below this appeal is taken. 

QUESTION INVOLVED 

Does the District of Columbia Workmen’s Compensa¬ 
tion Act provide Unlimited Compensation in the form 
of Medical Benefits to- Injured Employees? 

The question involved in this suit is whether or not 
the District of Columbia Workmen’s Compensation Act 
(D. C. Code, Title 19, Ch. 2; U. S. C. A., Title 33, Ch. 18, 
Sec. 901 et seq.) provides for limited or unlimited com¬ 
pensation when that compensation takes the form of 
medical benefits.* The Act provides (Sec. 14(m)) that 
“the total compensation payable under this Act for 

* There is bound in with this brief, for the convenience of the 
court, an official U. S. Government Printing Office copy of the Dis¬ 
trict of Columbia Workmen’s Compensation Act, hence we will not 
attempt to index each reference to the act. 
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injury or death shall in no event exceed the sum of 
$7500.00. ’ ’ Stated another way, the question here pre¬ 
sented is whether or not medical benefits as well as 
disability benefits are to be considered compensation 
for injury within the meaning of the Act, and hence 
the amount to be paid as the result of an injury is 
limited to $7500.00. 


FACTS 

Julius H. Cobb, one of the Appellants, while an em¬ 
ployee of Barber & Ross, Inc., contracted tuberculosis; 
that tuberculosis became active in December of 1931. 
He filed a claim for compensation on the ground that 
the tuberculosis was an occupational disease in that it 
arose out of and occurred in the course of his employ¬ 
ment. After a hearing, he was awarded compensation 
in the form of medical and disability benefits by the 
entry of a compensation order dated November 22, 
1932. He was a resident of Virginia and hence went 
to a sanitarium near Charlottesville. He received 
treatment there and subsequently left and went to 
Florida. His doctors in Florida reported that he still 
needed treatment and his disabilitv allowance was con- 
tinued and he was reimbursed for his medical expense. 
He was paid disability benefits in accordance with the 
aforesaid compensation order and likewise medical 
benefits until June of 1937 when the payment of those 
benefits was stopped by Appellee. 

These payments were stopped because Cobb had been 
paid total compensation in the sum of $8,045.43 
(R. 26). Of this amount $6,755.76 was paid him for 
the disability benefits to which he was entitled under 
Section 8 of the Workmen’s Compensation Act. 
$1,289:67 of this amount was paid either directly to 
him or for his benefit on account of the medical benefits 
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to which he was entitled under Section 7 of the Act. 
Cobb paid his own medical bills as a rule, and applied 
to Appellee for reimbursement. 

Approximately $1,100.00 went directly to Cobb as re¬ 
imbursement for medical bills which he presented to 
the Appellee and which he claimed he had paid for 
medical treatment. The balance was paid directly to 
doctors or hospitals for services rendered Cobb. 

General Scheme of District of Columbia 
Compensation Act 

Generally speaking the purpose of the District of 
Columbia Compensation Act is to provide help for 
those employees who are injured and assistance to de¬ 
pendents of those who are killed as a result of accidents 
arising out of and occurring in the course of their 
employment. The act provides two classes of benefits: 
those made necessary because of injury and those made 
necessary because of death. 

Compensation for injury takes several different 
forms: medical benefits for one, (See Section 7); disa¬ 
bility benefits for another; and token payments for 
scars and other forms of disfigurement in no way af¬ 
fecting earning power is still another, (See Section 8). 

The compensation act provides (Section 14(M)) 
that the total compensation for injury “shall in no 
event exceed the sum of $7,500.” It is admitted in the 
case at bar that the amount paid out by Appellee as a 
result of the injury to Appellant Cobb (Tuberculosis 
having been held to be an injury or occupational dis¬ 
ease under Section 2(2) of the act) is more than $8,000. 

ARGUMENT 

We do not contend that Congress could not grant un¬ 
limited medical benefits to injured employees in the 
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District of Columbia, but we assert that it has not done 
so and did not do so when it made the Longshoremen’s 
and Harbor Workers’ Compensation Act applicable to 
employees in the District of Columbia. (Act of Con¬ 
gress approved March 4, 1927, and Act of Congress 
approved May 17, 1928.) 

Controlling Cases 

There are no controlling decisions of the question 
here involved. We will cite however some cases that 
may help the court to a conclusion. 

One case (Liberty Mutual Insurance Co. v. Parker, 
19 Fed. Supp. 686) construing the applicable sec¬ 
tions of the Act of Congress here under considera¬ 
tion, holds that the medical benefits provided for in 
Section 7 of the Act are part of the compensation bene¬ 
fits to which an employee is entitled under the Act. 
That suit was instituted by the Appellee herein against 
Deputy Commissioner Parker of the United States 
Employees’ Compensation Commission. This suit is 
against Deputy Commissioner Cardillo of the United 
States Employees' Compensation Commission. The 
suit against Deputy Commissioner Parker was de¬ 
fended for the United States Employees’ Compensation 
Commission by the United States Attorney in Baltimore. 
This suit is being defended by the United States At¬ 
torney here acting for the United States Employees’ 
Compensation Commission. The principal party, 
therefore, in each case is the same, that is, the United 
States Employees’ Compensation Commission, which 
agency is charged with the administration of both the 
Longshoremen’s and Harbor Workers’ Act and the 
District of Columbia Workmen’s Compensation Act. 
The real party then in this case acquiesced for some 
time in the aforesaid decision of the United States 
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District Court, District of Maryland, in that it did not 
appeal from the decision of Judge Chestnut of that 
Court holding that medical benefits as well as disability 
benefits are compensation within the meaning of said 
Act. It now has changed its policy and w’ants to chal¬ 
lenge that ruling. 

The above referred to case is directly in point and is 
important and helpful in the consideration of the ques¬ 
tion here raised; so much so that the only way the 
Appellants can answer it in their brief is to say that the 
statement by the Court to the effect that medical bene¬ 
fits are compensation within the meaning of the Act 
is dicta and hence not to be followed. (Appellants’ 
Brief p. 34) 

In Liberty Mutual Insurance Co. v. Parker, (supra), 
the Court had for decision the question as to whether 
or not a claim for medical benefits by an employee 
who suffered a visible injury (a ganglion in his hand 
resulting from a strain) which was not disabling, but 
which required a slight operation to correct, was out¬ 
lawed by the provisions of Section 13 of the Compen¬ 
sation Act because his claim was not filed “within one 
year after the injury.” 

The Court said: 

“The claimant was advised within a month after 
the accident that he would need a surgical opera¬ 
tion and by section 7, as amended (33 U. S’. C. A. 
Sec. 907) he was entitled to receive this at the ex¬ 
pense of the employer; such surgical treatment 
being classed by section (J (33 U. S. C. A. Sec. 906) 
as a part of the compensation to which the em¬ 
ployee is entitled. 

“I therefore conclude that the award in this 
case must be set aside as not in accordance with 
law, because the employee’s claim was not filed 
within a year after the injury occurred.” (Italics 
supplied) 
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This finding by the Court is the crux of the entire 

decision. The Court had to decide the question as to 

whether or not medical benefits as well as disability 

• 

benefits were to be included in the meaning of “com¬ 
pensation” when used in the Act. If the benefits pro¬ 
vided for in Section 7 of the Act are not compensation, 
then there is no limitation on the time within which a 
claim for those benefits can be filed. 

On August 11, 1938, the United States Circuit Court 
of Appeals for the Third Circuit, in an opinion by 
Biggs, Circuit Judge, handed down a decision bearing 
to some extent on the question here involved. That 
court, however, did not decide it. In the case of Union 
Stevedoring Corporation and Liberty Mutual Insur¬ 
ance Company v. Norton. Deputy Commissioner 
(decided August 11, 1938, as yet unreported), that 
court in effect affirmed the position which we are taking 
here. It held that the Compensation Commission had 
authority under the Act to issue compensation orders 
for medical benefits alone. It further held: 

“Section 4, as we have stated heretofore, specifi¬ 
cally includes in the ‘compensation payable’ to 
the employee the medical and surgical attendance 
referred to in Section 7. An order by the Deputy 
Commissioner requiring medical and surgical at¬ 
tendance to be furnished to the employee by the 
employer is, we think, ‘a compensation order mak¬ 
ing an award’, within the meaning of Sub-section 
(c) of Section 21, which provides that the District 
Courts by mandatory injunction or otherwise may 
compel an employer to carry out the final orders 
of the Deputy Commissioner. We think it is sig¬ 
nificant that in the subsection referred to the 
phrase used is ‘an award’. The effect of the sub¬ 
section therefore is not limited to the payment of 
money allowances. ’ ’ 

The only way that the Circuit Court of Appeals for 
the Third Circuit could arrive at the above conclusion 
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is to hold that medical benefits provided in Section 7 
are a part of the compensation for injury to which 
an employee is entitled under the act because nowhere 
in the act is any authority given a Deputy Commis¬ 
sioner to make an award for anything other than “com¬ 
pensation”. We feel, therefore, that there is much 
support for the position which we take in the reason¬ 
ing of the Court in the above case. 

The Statute Itself Classifies Medical Benefits 
As Compensation 

Upon an examination of the Workmen’s Compensa¬ 
tion Act we find that Congress specifically, in two in¬ 
stances and inferentiallv in many others, refers to the 
medical benefits given under the Act (Section 7) as 
compensation and provides for and limits those benefits 
in the same manner that the benefits given under 
Section 8 are provided for and limited. 

Section 4 of the Compensation Act, in referring to 
the benefits provided for in Sections 7 and 8, provides: 

“(a) Every employer shall be liable for and 
shall secure the payment to his employees of the 
compensation payable under Sections 7 , 8 and 
9 • • (Emphasis supplied.) 

“(b) Compensation shall be payable irrespec¬ 
tive of fault as a cause for the injury.” 

Section 6 likewise refers to the benefits given under 
Section 7 as compensation. It provides: 

“(a) No compensation shall be allowed for the 
first seven days of the disability, except the bene¬ 
fits provided for in Section 7 * * *.” 

There can not be any dispute over the fact that Con¬ 
gress in Section 4(a) of the Act specifically designated 
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the benefits of Section 7 as compensation. In Section 
4(b) of the Act, which provides that compensation 
shall be paid irrespective of fault, counsel for Appel¬ 
lants must admit that the benefits provided for in Sec¬ 
tions 8 and 9 of the Act are payable irrespective of 
fault and likewise the benefits of Section 7. We are 
sure that counsel for the defendants will not here con¬ 
tend that the benefits provided for in Sections 8 and 9 
of the Act are payable irrespective of fault, and that 
those benefits provided for in Section 7 of the Act are 
not payable if the injury which made such medical 
benefits necessary resulted through the fault or negli¬ 
gence of the employee or a fellow servant. It certainly 
would be an anomalous situation if the common law 
defenses were available to claims for medical benefits 
and were of no avail against claims for disability 
benefits. 

The two courts that have discussed the question spe¬ 
cifically found that Sections 4 and 6 designate the 
benefits given by Section 7 compensation (Liberty 
Mutual Ins. Co. v. Parker, supra; Union Stevedoring 
Co. v. Norton, supra). Inferentially, in Section 7 itself, 
Congress has stated that the benefits therein given are 
to be treated as compensation. In an amendment to 
the original Compensation Act (Act of Congress ap¬ 
proved May 26, 1934), Congress referred to the bene¬ 
fits provided for in Section 7 of the Act as compensa¬ 
tion. It added to the original Section 7(a) the 
following: 

“If at any time during such period the employee 
unreasonably refuses to submit to medical or sur¬ 
gical treatment, the Deputy Commissioner may, 
by order, suspend the payment of further compen¬ 
sation during such time as such refusal continues, 
and no compensation shall be paid at any time 
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during the period of such suspension, unless the 
circumstances justified the refusal.” 

In order for the United States Employees’ Compen¬ 
sation Commission to be consistent in the position 
which it has here taken, it would have to say that if 
an employee refused new or additional medical treat¬ 
ment, such as an operation, during the time when he 
was receiving medical benefits as well as disability 
benefits, he would still be entitled to medical benefits 
under Section 7 of the Act for an indefinite length of 
time but his disability benefits would stop. The fact 
is both types of benefits would stop. In its administra¬ 
tion of the Act the Compensation Commission makes 
no distinction between medical benefits and disability 
benefits when applying Section 7(a) as amended. If 
Congress had intended to say that when an injured 
employee refuses an operation, which the doctors ad¬ 
vise, he still can receive his medical benefits but his 
disability benefits must stop, it would have amended 
Section 8 of the Act and would have limited the stop¬ 
page of compensation payments to those being made 
for disability alone, or indicated its intention in some 
other way. 

In many other sections of the Act wherein the word 
“compensation” is used alone, Congress did not draw 
any distinction between the benefits provided for in 
Sections 8 and 9 of the Act and those provided for in 
Section 7, nor does the Compensation Commission 
draw any such distinction in its administration of the 
Act. For example: In applying Section 3 of the Act 
the Commission requires that compensation, including 
medical benefits, disability benefits, and death benefits, 
be paid under the Act in those cases specifically cov¬ 
ered. The section, however, only provides for com¬ 
pensation coverage and contains no reference to 
medical benefits. (See Appellants’ Brief p. 37-40.) 
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In applying Section 3(b) of the Act, which provides 
that “no compensation shall be payable if the injury 
was occasioned solely by the intoxication of the em¬ 
ployee * * the Commission has never contended 
that that exclusion from coverage is not like-wise a 
limitation on the benefits payable under Section 7 of 
the Act, viz., medical benefits. However, compensation 
alone is referred to in the statute. It would be a pecu¬ 
liar situation if an employee, injured solely by reason 
of his intoxication, could receive medical benefits but 
yet would be denied disability benefits. That however 
is the inevitable result if the reasoning of Appellants 
is followed. Congress certainly did not intend this. 

Again, in applying Section 12 of the Act providing 
for notice of injury or death, the Commission, in its 
administration of the Act, has never drawn any dis¬ 
tinction between cases involving simply medical bene¬ 
fits and those involving medical benefits and disability 
benefits. For example, if an employee suffered a non¬ 
disabling hernia he would, under the Commission’s 
own interpretation of the Act, be required to give notice 
of the injury as provided in Section 12, in order to 
recover medical benefits alone. 

The only provision in the Act for the filing of claims 
is contained in Section 19. This section provides, 
“Subject to the provisions of Section 13, a claim for 
compensation may be filed with the Deputy Commis¬ 
sioner in accordance with regulations prescribed by 
the Commission * * There is no provision any¬ 
where in the Act for the filing of a claim for medical 
benefits; all of the prescribed procedure deals with 
claims for compensation. Hence, unless Section 19 
can be held to be applicable to the benefits given under 
Section 7 of the Act, there is no way for the Compen¬ 
sation Commission to enforce payment of those bene¬ 
fits. Throughout that section there is no reference to 
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medical benefits, the entire section deals with compen¬ 
sation. Yet, if the records of this court are examined it 
will be seen that in every case involving an injury, 
brought here on appeal, the Deputy Commissioner, if 
he found for the employee, not only awarded disability 
benefits but also medical benefits. 

In subsection (h) of-Section 19 it is provided that 
persons claiming or entitled to compensation shall sub¬ 
mit to physical examinations and “proceedings shall 
be suspended and no compensation be payable for any 
period during which the employee may refuse to sub¬ 
mit to examination.” Government counsel, we are 
confident, will not contend that an employee claiming 
or receiving medical treatment can continue to receive 
or be entitled to those medical benefits even though he 
refuses and persists in refusing to submit to an exami¬ 
nation by doctors representing the employer or the 
Commission. However, unless medical benefits are to 
be treated as part of the compensation to which the 
employee is entitled, there is no provision for the sus¬ 
pension of medical benefits during such time as an em¬ 
ployee refuses to submit to such an examination. 

Unless medical benefits can be covered in a compen¬ 
sation order, such as is provided for in Section 19, Sec¬ 
tion 21 can have no application to medical benefits in 
that there is no provision for a medical benefit order, 
and there is no provision for an appeal from a medical 
benefit order. 

Under Section 32 of the Act, as well as under Section 
4, every employer in the District of Columbia is re¬ 
quired to secure the payment of compensation, Section 
32 deals with the method of securing it. We repeat, 
there is no provision anywhere in the Act provid¬ 
ing for the securing of medical benefits as distinguished 
from compensation. However, the United States Em¬ 
ployees’ Compensation Commission has always re- 
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quired that the payment of medical benefits, as provided 
for in Section 7 of the Act, be secured as well as the 
benefits provided for in Sections 8 and 9 of the Act. 

Counsel for the Commission do not admit or deny 
our assertion that the Commission has a right to force 
the giving of security for medical benefits. We think, 
since its creation it has acted lawfully in this regard in 
that it has required such security. However, they will 
have to deny this right if they persist in the position 
they are taking here. If the benefits of Section 7 are 
not part of the compensation for injury awarded 
under the statute, there is no provision requiring that 
those payments be secured. For obvious reasons, in 
their brief Appellants are trying to straddle this point; 
(See Appellants’ Brief, p. 41-42) they say “If and 
when an employer should refuse to secure the pay¬ 
ment of medical benefits * * * the Commission * # * 
will meet that situation promptly. 

The only attempted answer which the appellants have 

for the argument just advanced is contained on pages 

41-42 of their brief. Tliev sav that the issue involved in 

* 

this case is wholly apart from and should not be decided 
as if dependent upon the question of whether the insur¬ 
ance carrier would be required to insure the liability of 
the employer to furnish medical treatment. Certainly 
Congress never intended to give the employee the right 
to medical treatment and provide him no security for 
that treatment. Appellants subtly threaten that if an 
employer who is a self insurer, or an insurance carrier 
should refuse to secure the payment of medical bene¬ 
fits provided under the act the employer’s right to self 
insurance or the insurance carrier’s right to issue com¬ 
pensation policies will be promptly suspended by the 
Compensation Commission (see Appellants’ Brief 
pages 37-40). 

That is a new concept of law, and one that would 
only be advanced by an administrative tribunal. If an 
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employer or an insurance company refuses to carry out 
an unlawful demand its rights with respect to other 
matters cannot be withdrawal. We do not deem it nec¬ 
essary to dignify the threat of the desperate attorneys 
for the Compensation Commission any further. 

Section 38 of the Act provides that in the event any 
employer required to secure the payment of compensa¬ 
tion under the Act fails to secure such payment he 
shall be guilty of a misdemeanor and shall be punished, 
upon conviction, by a fine or by imprisonment. If the 
position which the Appellants take here is sound, no 
employer need, in the future, secure the payment of 
medical benefits nor would he be liable to any prosecu¬ 
tion by reason of his failure to do so. That, of course, 
was not the intent of Congress and is an entirely un¬ 
justified and unwarranted construction to place upon 
the Act. The United States Employees’ Compensation 
Commission in its administration of the Act has never 
before placed that construction upon it. The position 
here taken by the Commission is inconsistent wfith 
everything it has done under the Act in the past and is 
only adopted to meet the exigencies of this particular 
case. 


The Commission’s Inconsistency 

Counsel of the Government relies on Section 2(12) 
of the Compensation Act in support of its position that 
the Act provides unlimited medical benefits. This sec¬ 
tion purports to define compensation as follows: 
“Compensation means the money allowance payable 
to an employee or to his dependents as provided for in 
this Act, and includes funeral benefits provided 
therein.” 

Appellants relied in the court below on the doctrine 
that expressio unius est exclusio alteruis. It was 
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argued that because the definition of compensation in 
the above section covered only funeral benefits and the 
money allowance payable to an employee all else must 
be excluded in the construction of the Act. Ordinarily, 
this might be true, but it can not be successfully urged 
in the instant case and Appellants’ counsel now ap¬ 
parently realize it. We have pointed out many of the 
instances wherein Congress, and the Commission it¬ 
self, in its administration of the Act, have repeatedly 
treated the benefits under Section 7 and those under 
Sections 8 and 9 in an identical manner. We also have 
established that to consistently administer the Act, the 
Commission can not and does not limit the word “com¬ 
pensation” to the instances specified in the aforesaid 
Section 2(12). 

Counsel for appellants now abandon the exclusio 
argument for a new theory. They now say that: (Ap¬ 
pellants’ Brief, pp. 35-36) 

“It is obvious that in the sections quoted from 
(Sections 4 and 6, wherein medical benefits were 
specifically classified as compensation) Congress 
did not use the term ‘compensation’ in its defined 
sense appearing in Section 2 (12) of the law. The 
use of the term compensation in these sections was 
in the general sense of the ‘compensatory benefits’ 
provided for by the law; and Congress meant to 
make it clear that the employer shall provide all 
of the different benefits which might accrue as the 
result of injury or death, including, of course, 
medical services.” 

From the foregoing -we see that the position of the 
attorneys for the Compensation Commission is that 
compensation when used in the Act shall mean one 
thing at one time and another thing at another, and 
that the Commission is to determine what meaning 
it shall give to the word in any particular section. 
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In other words, because a Deputy Commissioner is 
given power to issue a compensation order lie can 
decide that he has the right to control medical benefits 
(Section 19). But in another place where the word 
“compensation” is used (Sec. 14m) he can say the 
meaning of the word must be narrowed down to con¬ 
form to an admittedly inadequate definition contained 
in the Act (Section 2(12)) and thus exclude medical 
benefits. In the first instance where appellants con¬ 
tend the broad meaning should be given the word, 
the expression is “claim for compensation”. In 
the second section wherein they contend the narrow 
meaning must be given the word, the expression used 
is compensation for injury or death. A mere restate¬ 
ment of the argument of appellants’ counsel is suffi¬ 
cient answer to it. 

As further evidence of the fact that Congress did not 
intend that the definition of compensation should be 
all inclusive, to the exclusion of everything else, we 
desire to call attention to Section 44(c)(1) of the Act 
which provides, in instances where an employee is killed 
and does not leave any one dependent upon him within 
the meaning of the Act, that “each employer shall pay 
$1,000.00 as compensation for the death of an employee 
of such employer resulting from, injury * * *” into a 
special fund held by the Treasurer of the United States. 
The position now taken by the Compensation Commis¬ 
sion is diametrically opposed to that apparently taken 
by it when the validity of Section 44(c)(1) of the Act 
was attacked on the ground that it provided, not for 
compensation payments, as defined by the Act, but for 
a penalty. The Commission then argued that the defi¬ 
nition could not be all inclusive because to so hold would 
be to disregard other language in the Act which termed 
other payments the employer had to make compen¬ 
sation. 
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In tile case of Pacific Employers’ Liability Insurance 
Co., et al. v. Pillsbury, 14 Fed. Supp. 156, the validity 
of Section 44 of the Longshoremen’s and Harbor 
Workers’ Act was being questioned. The insurance 
company had been ordered to pay $1,000.00 into the 
special fund created by Section 44 of the Act. The 
company contested the right of Deputy Commissioner 
Pillsbury to make a compensation order directing it to 
make such a payment. Counsel for the Commission ap¬ 
parently urged and the Court found that— 

“It is immaterial whether or not section 44(c) 
(1) is included within section 2(12) under the 
clause ‘as provided for in this chapter.’ Regard¬ 
less of whether it is, it is clearly labeled compen¬ 
sation by its own terms. Even if section 2(12) is 
interpreted so as not to include section 44(c) (1), it 
deals with a general definition of compensation and 
would be modified by section 44(c)(1) which is 
concerned with a more particular phase of it, un¬ 
der the well-established rule that statutes of a gen¬ 
eral nature must give way before those pertaining 
to precise and particular phases of the same sub¬ 
ject-matter.” 

It is obvious in that case that the Commission could 
not hope to bring within the definition of Section 2(12) 
the payment of $1,000.00 as compensation into the 
special fund, and for that reason it had to argue that 
the definition was general in character and Section 44 
was specific, and hence the statute of general nature 
had to give way before the more particular phase of 
the same subject matter. 

The same reasoning applies in the instant case. 
Section 2(12) generally defines compensation. How¬ 
ever, Section 4 specifically terms the benefits of Sec¬ 
tion 7 compensation. Section 6 specifically terms the 
benefits of Section 7 compensation. Section 7 itself 
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uses the word “compensation” when referring to the 
suspension of the benefits given under it. The Com¬ 
mission itself repeatedly in the administration of the 
Act makes no distinction between the benefits provided 
for under Section 7 and those provided under other 
sections of the Act. Congress never intended that 
there should bo any such distinction. It follows there¬ 
fore that the compensation for injury referred to in 
Sec. 14(m) includes the compensation provided for in 
Section 7. 


Section Seven (7) 

In its brief, the Appellants state (p. 15) that it 
will be seen that Section 7(a) of the Compensation 
Law imposes directly upon the employer and insurance 
carrier the obligation to furnish medical and surgical 
treatment when and to the extent needed as the result 
of an injury within the purview of the law. They 
assert that the language of Section 7, that is: “The 
employer shall furnish such medical, surgical and other 
attendance or treatment, nurse or hospital services, 
medicine, crutches, and apparatus for such period as 
the nature of the injury or the process of recovery may 
require,” removes any doubt as to the correctness of 
their position. 

If this section could be read alone, without reference 
to Section 14(m), we might agree with counsel that 
the Act provides for unlimited medical benefits. 
However, this section can not be construed alone. The 
Act must be taken in its entirety. Section 14(m) 
provides that “the total compensation payable under 
this Act for injury or death shall in no event exceed 
the sum of $7500.00.” Injury is defined as an event 
(Sec. 2(2)). We see, therefore, that the limitation 
is not placed upon the compensation for disability 
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provided in Section 8 of the Act alone, Section 14(m) 
limits the amount that must be paid for an injury to 
$7500.00, and also the amount that must be paid for a 
death to $7500.00. 

The benefits of Section 7 only become payable be¬ 
cause of an injury. Counsel for the appellants, how¬ 
ever, now ask this Court to rewrite Section 14(m) to 
provide that the total compensation payable under the 
Act for disability or death shall in no event exceed 
$7500.00, but the medical benefits made necessary by 
reason of an injury are unlimited. The Court cannot 
rewrite the entire Compensation Law to bring this 
about. Congress must do this. 

In the arguments advanced by Appellant’s counsel 
they completely lose sight of the fact that Section 4 
specifically calls medical benefits compensation, and 
Section 14(m) limits the compensation for injury to 
$7500.00. The defendants ’ reasoning is falacious also 
in that it is a well established legal principle that any 
right conveyed by one part of a statute is subject, of 
course, to any limitations likewise placed on that right 
by the same statute, or, even by a general statute of 
limitations. 

The speciousness of the argument of counsel for the 
Appellants is made apparent by applying the same 
reasoning to Section 8 of the Act. In that section com¬ 
pensation for disability is awarded in case of perma¬ 
nent total disability “during the continuance of such 
total disability.” That language, construed as coun¬ 
sel would have this Court construe similar language 
in Section 7 without reference to the limitation pro¬ 
vision of the Act, would give unlimited compensation 
for disability in cases of total disability. The same is 
true of the compensation for “temporary total dis¬ 
ability.” Under Section 8 this must run “during the 
continuance thereof.” Under Section 7 medical bene- 
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fits run for such period as the nature of the injury or 
process of recovery may require. 

In cases of permanent partial disability, prior to the 
1934 amendment, compensation had to be paid, in the 
case of an arm lost for 312 weeks. At $25.00 per week, 
the maximum allowed for this type of injury would 
amount to $7800.00. Under the reasoning of the de¬ 
fendants, the language used in this section would not 
be modified or limited by the language of Section 
14(m), providing compensation for injury need not 
exceed the sum of $7500.00. 

Appellants’ Brief 

At Page 13 of appellants’ brief the argument is ad¬ 
vanced that if medical and related benefits are included 
under the $7,500 total liability in Section 14(m), they 
would also have to be included under the $25.00 a week 
limitation in Section 6(b) of the Act. They say “Both " 
provisions put limitations upon ‘compensation* and if 
such medical costs are ‘compensation’ under one, they 
are equally ‘compensation* under the other. Therefore, 
if the appellees contention with respect to Section 
14(m) be sound, the limitation in Section 6(b) of $25.00 
upon the weekly compensation must equally be applied 
to the amount which may be expended for medical at¬ 
tention and such other related benefits”. 

That argument is both illogical and unfair when the 
exact language used by the Congress is considered. 
As we have heretofore pointed out in Section 14(m) 
Congress specifically is dealing with “compensation for 
injury.” In Section 6(b) the language used by the 
Congress is not “compensation” as counsel for appel¬ 
lants state, but it is “compensation for disability shall 
not exceed $25.00 per week * * *”. In other words the 
benefits under Section 8 “shall not exceed $25.00 per 
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week”. We have previously shown that through¬ 
out the Act there is a difference between the various 
compensation benefits awarded under the Act. We re¬ 
peat compensation for injury is a much broader ex¬ 
pression when the intent and purpose of the Act is 
considered than compensation for disability. 

Further on in their brief (p. 14) counsel for appel¬ 
lants argue that because Congress did not set up a 
mechanism in the Act itself for applying or enforcing 
the limitation provisions of the Act the position we 
take is unsound. They say “What provision did Con¬ 
gress make in the law for applying or enforcing such 
limitation? None! There is no provision in the law 
for any report or accounting by the employer or in¬ 
surance carrier of the amounts expended for such medi¬ 
cal and related benefits. How then is it rational to 
suppose that Congress intended that credit should be 
given to them for such expenditures as against an 
arbitrary maximum of obligation? Was it intended 
that they should have credit for whatever expenditures 
they claim to have made? The law does not require, or 
afford opportunity for the submission of, any proof of 
such expenditures.” 

Checking and controlling such expenditures would be 
a very simple matter for the Deputy Commissioner 
who has full and complete power to issue such rules 
and regulations (see Section 39(a) of Compensation 
Act) as are necessary to properly administer the Act. 
There is ample power given a Deputy Commissioner 
administering the Act to require employers or insur¬ 
ance carriers to submit vouchers of medical benefits 
paid just as it required appellee to do in the instant 
case (R. p. 10). In addition, there is ample power 
given the Deputy Commissioner to control and ex¬ 
amine into the reasonableness of amounts paid by any 
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employer or insurance carrier for medical treatment 
for any injured employee. 

In their brief counsel for appellants try to point out 
to the Court the unreasonable results that would follow 
if appellees’ contention in the present case should be 
sustained. They argue that an employee suffering a 
serious injury might find the medical expenses alone 
exceeding the $7,500 maximum. This is most unlikely, 
but even so that is an argument which should be ad¬ 
vanced in Congress when an application is made to 
change the existing provisions of the Act. In New 
York State, when the Act was first written, medical 
benefits were limited. Later by Act of the Legislature 
and not by judicial decision the scope of the Act was 
broadened so that it now provides for unlimited medi¬ 
cal benefits. For that matter, the amount of compen¬ 
sation payable for an injury was originally limited in 
New York and later by an Act of the Legislature un¬ 
limited compensation for disability was likewise pro¬ 
vided in the Act. If the Commission feels that the 
economic situation in the District of Columbia requires 
that employers pay unlimited medical benefits to in¬ 
jured employees, and the Congress agrees with them, 
it certainly is a very simple matter to so provide. How¬ 
ever, since the action of the court below in this case 
Congress has amended the Compensation Act, in fact, 
it has amended both Sections 7 and 14 of the Act, the 
two sections here involved, but no attempt was made 
bv Congress to alter the situation created bv the de- 
cision of the court below. (See Act of Congress ap¬ 
proved June 25, 1938, Public Act No. 727, 75th Con¬ 
gress, entitled “An Act to amend the Longshoremen’s 
and Harbor Workers Compensation Act). 

Counsel for Appellants attempt to point out the hor¬ 
rible situation that would follow that if appellees con¬ 
tention in the present case is sustained. We contend, 
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and we think we can prove to a certainty, that many 
more incongruous and harsh results will arise If the 
position which the Compensation Commission is now 
taking, is adhered to. We realize, of course, that it will 
not be adhered to because in the very next case which 
will arise, namely, that in which an employer in order 
to save expenses decides against insuring against lia¬ 
bility for medical benefits to his employees, the Com¬ 
mission will contend it has power over medical benefits 
because in Section 32 compensation must be treated in 
its broad sense. If medical benefits are not to be con¬ 
sidered as compensation within the meaning of the 
Compensation Act then many an employee will lose 
the benefit of any medical treatment whatsoever when 
his employer who has failed to secure the payment of 
medical benefits goes bankrupt. We repeat and we 
cannot too strongly urge that if the position taken by 
the Compensation Commission is correct no employer 
in the future need secure the payment of medical bene¬ 
fits and no Deputy Commissioner can by threat or 
otherwise force him to do so. 

Congress intended that employees should be entitled 
to medical treatment for any injury sustained which 
arose out of and occurred in the course of employment 
in the District of Columbia. It certainly would be an 
incongruous situation if, as counsel for the appellants 
contend, that the only remedy which an injured em¬ 
ployee has to collect for the moneys which he person¬ 
ally expends for medical treatment is to sue the em¬ 
ployer in the law courts of the District of Columbia. 
At Pages 22 and 23 of appellants brief it is argued 
that: 

‘‘All the employee is entitled to receive under 
Section 7(a) of the Compensation Law is (ade¬ 
quate) medical treatment and care—the employer 
pays the bill, and no ‘money allowance’ passes to 


24 


the employee. Where the employer refuses or ne¬ 
glects to furnish the needed treatment and care, 
the provisions of Section 7(a) give the employee 
the right to obtain his own medical treatment at 
the expense of the employer. The courts have 
held that in such case he may maintain an action 
against his employer to recover this expense.” 

It certainly is an odd situation in which Government 
Counsel find themselves. They are arguing for a con¬ 
struction of the Workmen’s Compensation Act which 
gives the Deputy Commissioner no authority what¬ 
soever over medical treatment and they are urging this 
Court to so construe the Act that in the event an in¬ 
jured employee requires a serious operation and the 
employer refuses to give it to him his only redress is 
to try to seek a doctor who is willing to operate and 
wait for his remuneration until such time as the in¬ 
jured employee recovers and can sue in the law courts 
and recover, and collect a judgment against his em¬ 
ployer. In addition all the common law defenses will 
be available against his claim. We find it difficult, from 
a humanitarian standpoint, to see why the Compensa¬ 
tion Commission wants to take this position, but the 
facts speak for themselves. By adopting the construc¬ 
tion of the Act for which appellee contends this situa¬ 
tion could not arise because the Deputy Commissioner 
first can force the giving of security for medical 
benefits and second he can see to it that medical benefits 
are immediately given an employee in need of them. 

SUMMARY 

Counsel for the Appellants try to point out to the 
Court the horrible pitfalls that will be dug for innocent 
employees if Appellee’s contention is sustained. 

May it please the Court, the danger in this case, 
from the standpoint of the employee, and from the 
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standpoint of future administration of the Act, is that 
the counsel for Appellants will prevail. If they do, 
it will be impossible for the United States Employees’ 
Compensation Commission to administer the Act, as 
it has been administered in the past, with any sem¬ 
blance of consistency, and the employee can lose many 
of the benefits which he is now receiving. 

If the Appellants are correct: 

1. There is no medical coverage provided for under 
the Act. The only coverage is for “compensation” 
(Sec. 3). The Commission, however, has always in 
the past insisted that the Act provided for medical 
benefit coverage. Now it says that is immaterial but 
woe be unto any insurance company or employer who 
trys to take the position that it does not. 

2. No employer is liable for nor need he secure the 
payment of medical benefits. Section 4 only says em¬ 
ployers shall be liable for and shall secure the pay¬ 
ment of “the compensation payable under Section 7, 
8 and 9.” If no compensation is payable under Sec¬ 
tion 7, then no employer is liable for the benefits given 
by Section 7, and no employer need secure the payment 
of the benefits given under Section 7, unless, of course, 
those benefits are compensation. 

3. No medical benefits are payable under the Act if 
the injury resulting in the need for those benefits 
happens through the fault of the employee unless 
medical benefits are compensation (Sec. 4(b)). 

4. No claim for medical benefits can be considered 
in the future because there is no provision for the 
filing of such a claim. (Sec. 19). 

5. While the Act says (Sec. 7) the employer shall 
furnish medical benefits, there is no provision for the 
enforcement of such a requirement. Section 19, relat¬ 
ing to procedure, deals only with a claim for compensa¬ 
tion, and after hearing a rejection of or an award with 
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respect of the claim for compensation. If counsel for 
the Appellants in this case are correct, the portion of 
the award of Deputy Commissioner Hoag dated No¬ 
vember 22, 1932, ordering the plaintiff herein to fur¬ 
nish medical treatment to the Appellant Cobb was un¬ 
lawful, beyond his jurisdiction and hence void from 
its inception. 

6. In the future, if the Commission prevails here, 
employees will have to be denied the benefit of any pre¬ 
sumptions provided for in Section 20 of the Act, when 
their rights to the benefits under Section 7 are being 
considered. This section provides that in connection 
with a claim for compensation certain things are pre¬ 
sumed in favor of the claim. 

7. If, in the future, after a compensation order has 
become operative, the condition of an employee so 
changes as to require new and expensive medical 
treatment, and the employer refuses to give such treat¬ 
ment but offers some inadequate and inexpensive sub¬ 
stitute, the employee is helpless in that, first, Section 
22 of the Act only provides for the increase of com¬ 
pensation in the event of changed conditions and makes 
no reference to the increase of medical benefits, and 
second, the Deputy Commissioner only has authority* 
to make awards and orders in respect of claims for 
compensation. 

8. No employer need bother to secure the furnishing 
of medical benefits with any stock or mutual company 
or furnish proof of his ability* to furnish them (Sec. 
32), unless of course they are to be treated as com¬ 
pensation. There is no penalty provided for an em¬ 
ployer’s failure to secure medical benefits unless of 
course Appellants’ attorneys are wrong and our posi¬ 
tion that compensation includes medical benefits is 
sound. 

9. In the future no employer need pay medical bene¬ 
fits to an employee who assumed the risk incident to 
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his employment or who was injured as a result of the 
negligence of a fellow employee, or whose injury was 
caused by his own negligence because the Act only 
says “Compensation shall be payable irrespective of 
fault as a cause for the injury.’’ If Appellants are 
right common law defenses are still available against 
claims for medical benefits; if w*e prevail they are not. 

CONCLUSION 

Medical benefits are part of the compensation for 
injury. The Act limits compensation for injury to 
$7500.00. The motion to dismiss the bill of complaint 
herein was properly denied because the record shows 
that Appellant Cobb has received much more than 
the $7500.00 to which he is limited by Section 14(m) 
of the Act. 


Respectfully submitted, 


October 3, 1938. 


Arthur J. Phelan, 
Attorney for Appellee. 









[Public— No. 419—70th Congress] 

[S. 3565] | 

An Act To provide compensation for disability or death 
resulting from injury to employees in certain employments in the District of 
Columbia, and for other purposes. 

Be it evaded by the Senate and Ilouse of Representatives of the 
United States of America in Congress assembled , That the pro¬ 
visions of the Act entitled “ Longshoremen’s and Harbor Workers’ 1 
Compensation Act,” approved March 4, 1927, including all amend- 1 
ments that may hereafter be made thereto, shall apply in respect to i 
the injury or death of an employee of an employer carrying on any 
employment in the District of Columbia, irrespective of the place 
where the injury or death occurs; except that in applying such pro¬ 
visions the term “employer” shall be held to mean every person 
carrying on any employment in the District of Columbia," and the 
term “ employee ” shall be held to mean every employee of any such 
person. 

Sec. 2. This Act shall not apply in respect to the injury or death 
of (1) a master or member of a crew of any vessel; (2) an employee 
of a common carrier by railroad when engaged in interstate" or 
foreign commerce or commerce solely within the District of Colum¬ 
bia; (3) an employee subject to the provisions of the Act entitled 
“An Act to provide compensation for employees of the United States 
suffering injuries while in the performance of their duties, and for 
other purposes,” approved September 7, 1916, as amended; and (4) 
an employee engaged in agriculture, domestic service, or any employ¬ 
ment that is casual and not in the usual course of the trade, business, 
occupation, or profession of the employer. 

Sec. 3. This Act shall take effect July 1, 1928. 

Approved, May 17, 1928. 
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i 
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[Public —No. 803—69th Congress] 
l. [S. 3170] 

An Act To provide compensation for disability or death result¬ 
ing from injury to employees in certain maritime employments, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SHORT TITLE 

Section 1. This Act may be cited as “ Longshoremen’s and Harbor 
Workers’ Compensation Act.” 

DEFINITIONS 

Sec. 2. When used in this Act— 

(1) The term “person” means individual, partnership, corpora¬ 
tion, or association. 

(2) The term “injury” means accidental injury or death arising 
out of and in the course of employment, and such occupational disease 
or infection as arises naturally out of such employment or as natu¬ 
rally or unavoidably results from such accidental injury, and includes 
an injury caused by the willful act of a third person directed against 
an employee because of his employment. 

(3) The term “employee” does not include a master or member 
of a crew of any vessel, nor any person engaged by the master to 
load or unload or repair any small vessel under eighteen tons net. 

(4) The term “employer” means an employer any of whose 
employees are employed in maritime employment, in whole or in 
part, upon the navigable waters of the United States (including 
any dry dock.) 

(5) The term “carrier” means any person or fund authorized 
under section 32 to insure under this Act and includes self-insurers. 

(0) The term “ commission ” means the United States Employees’ 
Compensation Commission. 

(7) The term “deputy commissioner” means the deputy commis¬ 
sioner having jurisdiction in respect of an injury or death. 

(8) The term “ State ” includes a Territory and the District of 
Columbia. 

(9) The term “ United States ” when used in a geographical sense 
means the several States and Territories and the District of 
Columbia, including the territorial waters thereof. 

(10) “Disability” means incapacity because of injury to earn 
the wages which the employee was receiving at the time of injury 
in the same or any other employment. 

(11) “ Death ” as a basis for a right to compensation means only 
death resulting from an injury. 
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(12) “Compensation” means the money allowance payable to an 
employee or to his dependents as provided for in this Act, and 
includes funeral benefits provided therein. 

(13) “Wages” means the money rate at which the service ren¬ 
dered is recompensed under the contract of hiring in force at the 
time of the injury, including the reasonable value of board, rent, 
housing, lodging, or similar advantage received from the employer, 
and gratuities received in the course of employment from others 
than the employer. 

(14) “Child” shall include a posthumous child, a child legally 
adopted prior to the inj’ury of the employee, and a stepchild or 
acknowledged illegitimate child dependent upon the deceased, but 
does not include married children unless wholly dependent on him. 
“ Grandchild ” means a child as above defined of a child as above 
defined. “ Brother ” and “ sister ” include stepbrothers and step¬ 
sisters, half brothers and half sisters, and brothers and sisters by 
adoption, but does not include married brothers nor married sisters 
unless wholly dependent on the employee. “ Child,” “ grandchild,” 
“brother,” and “sister” include only persons who at the time of 
the death of the deceased employee are under eighteen years of age. 

(15) The term “parent” includes step-parents and parents by 
adoption, parents-in-law, and any person who for more than three 
years prior to the death of the deceased employee stood in the place 
of a parent to him, if dependent on the injured employee. 

(16) The term “ widow ” includes only the decedent’s wife living 
with or dependent for support upon him at the time of his death; 
or living apart for justifiable cause or by reason of his desertion 
at such time. 

(17) The term “widower” includes only the decedent’s husband 
who at the time of her death lived with her and was dependent 
for support upon her. 

(18) The terms “adoption” or “adopted” mean legal adoption 
prior to the time of the injury. 

(19) The singular includes the plural and the masculine includes 
the feminine and neuter. 


COVERAGE 

Sec. 3. (a) Compensation shall be payable under this Act in 
respect of disability or death of an employee, but only if the dis¬ 
ability or death results from an injury occurring upon the navigable 
waters of the United States (including any dry dock) and if recovery 
for the disability or death through workmen’s compensation pro¬ 
ceedings may not validly be provided by State law. No compen¬ 
sation shall be payable in respect of the disability or death of— 

(1) A master or member of a crew of any vessel, nor any person 
engaged by the master to load or unload or repair any small vessel 
under eighteen tons net; or 

(2) An officer or employee of the United States or any agency 
thereof or of any State or foreign government, or of any political 
subdivision thereof. 

(b) No compensation shall be payable if the injury was occa¬ 
sioned solely by the intoxication of the employee or by the willful 
intention of the employee to injure or kill himself or another. 


3 


LIABILITY FOR COMPENSATION 

Sec. 4. (a) Every employer shall be liable for and shall secure 
the payment to his employees of the compensation payable under 
sections 7, 8, and 9. In tne case of an employer who is a subcon¬ 
tractor, the contractor shall be liable for and shall secure the pay¬ 
ment of such compensation to employees of the subcontractor mdftgg 
the subcontractor nas secured sucn payment. 

<. (b) Compensation shall be payable irrespective of fault as a 
cause for the injury. 

EXCLUSIVENESS OF LIABILITY 

• 

Sec. 5. The liability of an employer prescribed in section 4 shall be 
exclusive and in place of all other liability of such employer to the 
employee, his legal representative, husband or wife, parents, depend¬ 
ents. next of kin, and anyone otherwise entitled to recover damages 
from such employer at law or in admiralty on account of such injury 
or death, except that if an employer fails to secure payment of com¬ 
pensation as required by this Act, an injured employee, or his legal 
representative in case death results from the injury, may elect to 
claim compensation under this Act, or to maintain an action at law 
or in admiralty for damages on account of such injury or death. In 
such action the defendant may not plead as a defense that the injury 
was caused by the negligence of a fellow servant, nor that the 
employee assumed the risk of his employment, nor that, the injury 
was due to the contributory negligence of the employee. 

TIME FOR COMMENCEMENT OF COMPENSATION 

Sec. 6. (a) No compensation shall be allowed for the first seven 
days of the disability, except the benefits provided for in section 7: 
Provided , however , That in case the injury results in disability of 
more than forty-nine days, the compensation shall be allowed from 
the date of the disability. 

{b ) Compensation for disability shall not exceed $25 per week nor 
be less than $8 per week: Provided , however , That if the employee’s 
wages at the time of injury are less than $8 per week he shall receive 
his full weekly wages. 

MEDICAL SERVICES AND SUPPLIES 

Sec. 7. (a) The employer shall furnish such medical, surgical, and 
other attendance or treatment, nurse and hospital service, medicine, 
crutches, and apparatus for such period as the nature of the injury 
or the process of recovery may require. If the employer fails to 
provide the same, after request bv the injured employee, such injured 
employee may do so at the expense of the einplover. The employee 
shall not be entitled to recover any amount expended by him for such 
treatment or services unless he snail have requested the employer to 
furnish the same and the employer shall have refused or neglected 
to do so, or unless the nature of the injury required such treatment 
and services and the employer or his superintendent or foreman hav¬ 
ing knowledge of such injury shall have neglected to provide the 
same; nor shall any claim for medical or surgical treatment be valid 





and enforceable, as against such employer, unless within twenty 
days following the first treatment the physician giving such treat¬ 
ment furnish to the employer and the deputy commissioner a report 
of such injur}’ and treatment, on a form prescribed by the commission. 

(b) Whenever in the opinion of the deputy commissioner a physi¬ 
cian has not impartially estimated the decree of permanent disability 
or the extent of temporary disability of any injured employee, the 
deputy commissioner shall have the power to cause such employee 
to be examined by a physician selected by the deputy commissioner 
and to obtain from such physician a report containing his estimate 
of such disabilities. If the report of such physician shows that the 
estimate of the physician has not been impartial from the standpoint 
of such employee, the deputy commissioner shall have the power in 
his discretion to charge the cost of such examination to the employer, 
if he is a self-insurer, or to the insurance company which is carrying 
the risk. 

(c) All fees and other charges for such treatment or service shall 
be limited to such charges as prevail in the same community for simi¬ 
lar treatment of injured persons of like standard of living, and shall 
be subject to regulation by the deputy commissioner. 

COMPENSATION FOR DISABILITY 

Sec. 8. Compensation for disability shall be paid to the employee 
as follows: 

(a) Permanent total disability: In case of total disability 
adjudged to be permanent 66% per centum of the average weekly 
wages shall be paid to the employee during the continuance of such 
total disability. Loss of both hands, or both arms, or both feet, or 
both legs or both eyes, or of any two thereof shall, in the absence of 
conclusive proof to the contrary, constitute permanent total disability. 
In all other cases permanent total disability shall be determined in 
accordance with the facts. 

(b) Temporary total disability: In case of disability total in 
character but temporary in quality 66% per centum of the average 
weekly wages shall be paid to the employee during the continuance 
thereof. 

(c) Permanent partial disability: In case of disability partial in 
character but permanent in quality the compensation shall be 66% 
per centum of the average weekly wages, and shall be paid to the 
employee, as follows: 

(1) Arm lost, three hundred and twelve weeks' compensation. 

(2) Leg lost, two hundred and eighty-eight weeks' compensation. 

1 3) Hand lost, two hundred and forty-four weeks’ compensation. 

4) Foot lost, two hundred and five weeks’ compensation. 

5) Eye lost, one hundred and sixty weeks’ compensation. 

6) Thumb lost, seventy-five weeks’ compensation. 

7) First finger lost, forty-six weeks’ compensation. 

8) Great toe lost, thirty-eight weeks’ compensation. 

9) Second finger lost, thirty weeks’ compensation. 

10) Third finger lost, twenty-five weeks’ compensation. 

(11) Toe other than great toe lost, sixteen weeks’ compensation. 
(12) Fourth finger lost, fifteen weeks’ compensation. 



(13) Loss of hearing: Compensation for loss of hearing of one 
ear, fifty-two weeks. Compensation for loss of hearing of both ears, 
two hundred weeks. 

(14) Phalanges: Compensation for loss of more than one phalange 
of a digit shall be the same as for loss of the entire digit. 
Compensation for loss of the first phalange shall be one-half of the 
compensation for loss of the entire digit. 

(15) Amputated arm or leg: Compensation for an arm or a leg, 
If amputated at or above the elbow or the knee, shall be the same as 
for a loss of the arm or leg; but, if amputated between the elbow 
and the wrist or the knee and the ankle, snail be the same as for loss 
of a hand or foot. 

(16) Binocular vision or per centum of vision: Compensation for 
loss of binocular vision or for 80 per centum or more of the vision 
of an eye shall be the same as for loss of the eye. 

(17) Two or more digits: Compensation for loss of two or more 
digits, or one or more phalanges of two or more digits, of a hand 
or foot may be proportioned to the loss of use of the hand or foot 
occasioned thereby, but shall not exceed the compensation for loss of 
a hand or foot. 

(18) Total loss of use: Compensation for permanent total loss 
of use of a member shall be the same as for loss of the member. 

(19) Partial loss or partial loss of use: Compensation for perma¬ 
nent partial loss or loss of use of a member may be for proportionate 
loss or loss of use of the member. 


(20) Disfigurement: The deputy commissioner shall award proper 
and equitable compensation for serious facial or head disfigurement, 
not to exceed $3,500. 

(21) Other cases: In all other cases in this class of disability 
the compensation shall be 66% per centum of the difference between 
his average weekly wages and his wage-earning capacity thereafter 
in the same employment or otherwise, payable during the continuance 
of such partial disability, but subject to reconsideration of the degree 
of such impairment by the deputy commissioner on his own motion 
or upon application of any party in interest. 

(22) In case of temporary total disability and permanent partial 
disability, both resulting from the same injury, if the temporary 
total disability continues for a longer period than the number of 
weeks set forth in the following schedule, the period of temporary 
total disability in excess of such number of weeks shall be added 
to the compensation period provided in subdivision (c) of this 
section: Arm, thirty-two weeks; leg, forty weeks; hand, thirty-two 
weeks; foot, thirty-two weeks; eye, twenty weeks; thumb, twenty- 
four weeks; first finger, eighteen weeks; great toe, twelve weeks, 
second finger, twelve weeks; third finger, eight weeks; fourth finger, 
eight weeks; toe other than great toe, eight weeks. 

In any case resulting in Toss or partial loss of use of arm, leg. 
hand, foot, eye, thumb, finger, or toe, where the temporary total 
disability does not extend beyond the periods above mentioned for 
such injury, compensation shall be limited to the schedule contained 
in subdivision (c). 

(d) Any compensation to which any claimant would be entitled 
under subdivision! (c) excepting subdivision (c—21) shall, notwith- 
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standing death arising from causes other than the injury, be payable 
to and for the benefit of the persons following: 

(1) If there be a surviving wife or dependent husband and no 
child of the deceased under the age of eighteen years, to such wife 
or dependent husband. 

(2) If there be a surviving wife or dependent husband and sur¬ 
viving child or children of the deceased under the age of eighteen 
years, one half shall be payable to the surviving wife or dependent 
husband and the other half to the surviving child or children. 

(3) The deputy commissioner may in his discretion require the 
appointment of a guardian for the purpose of receiving the com¬ 
pensation of the minor child. In the absence of such a requirement 
the appointment for such a purpose shall not be necessary. 

(4) If there be a surviving child or children of the deceased 
under the age of eighteen years, but no surviving wife or dependent 
husband, then to such child or children. 

(5) An award for disability may be made after the death of the 
injured employee. 

(e) Temporary partial disability: In case of temporary partial 
disability resulting in decrease of earning capacity the compensation 
shall be two-thirds of the difference between the injured employee’s 
average weekly wages before the injury and his wage-earning ca¬ 
pacity after the injury in the same or another employment, to be 
paid during the continuance of such disability, but shall not be paid 
for a period exceeding five years. 

(f) Injury increasing disability: (1) If an employee receive an 
injury which of itself would only cause permanent partial disability 
but which, combined with a previous disability, does in fact cause 
permanent total disability, the employer shall provide compensation 
only for the disabilitv caused by the subsequent injury: Provided , 
however That in addition to compensation for such permanent 
partial disability, and after the cessation of the payments for the 
prescribed period of weeks, the employee shall be paid the remainder 
of the compensation that would be due for permanent total disability. 
Such additional compensation shall be paid out of the special fund 
established in section 44. 

(2) In all other cases in which, following a previous disability, 
an employee receives an injury which is not covered by (1) of this 
subdivision, the employer shall provide compensation only for the 
disability caused by the subsequent injury. In determining compen¬ 
sation for the subsequent injury or for death resulting therefrom, the 
average weekly wages shall be such sum as will reasonably represent 
the earning capacity of the employee at the time of the subsequent 
injury. 

(g) Maintenance for employees undergoing vocational rehabilita¬ 
tion: An employee who as a result of injury is or may be expected 
to be totally or partially incapacitated for a remunerative occupation 
and who, under the direction of the commission as provided by sec¬ 
tion 39 (c) of this Act, is being rendered fit to engage in a remunera¬ 
tive occupation, shall receive additional compensation necessary for 
his maintenance, but such additional compensation shall not exceed 
$10 a week. The expense shall be paid out of the special fund estab¬ 
lished in section 44. 
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COMPENSATION TOR DEATH 


Sec. 9. If the injury causes death, the compensation shall be known 
as a death benefit and shall be payable in tne amount and to or for 
the benefit of the persons following: 

fa) Reasonable funeral expenses not exceeding $200. 

(b) If there be a surviving wife or dependent husband and no 
child of the deceased under the age of eighteen years, to such wife 
dr dependent husband 35 per centum of the average wages of the 
deceased, during widowhood, or dependent widowerhood with two 
years’ compensation in one sum upon remarriage; and if there be a 
surviving child or children of the deceased under the age of eighteen 
years, the additional amount of 10 per centum of such wages for each 
such child until the age of eighteen years; in case of the death or 
remarriage of such surviving wife or dependent husband any sur¬ 
viving child of the deceased employee, at the time under eighteen 
years of age, shall have his compensation increased to 15 per centum 
of such wage, and the same shall be payable until he shall reach the 
age of eighteen years: Provided , That the total amount payable shall 
in no case exceed 06% per centum of such wages. The deputy com¬ 
missioner having jurisdiction over the claim may, in his discretion, 
require the appointment of a guardian for the purpose of receiving 
the compensation of a minor child. In the absence of such a require¬ 
ment the appointment of a guardian for such purposes shall not be 
necessary. 

(c) If there be a surviving child or children of the deceased under 
the age of eighteen years, but no surviving wife or dependent hus¬ 
band, then for the support of each such child under the age of 
eighteen years, 15 per centum of the wages of the deceased: Provided , 
That the aggregate shall in no case exceed 66% per centum of such 
wages. 

(d) If there be no surviving wife or dependent husband or child 
under the age of eighteen years or if the amount payable to a sur¬ 
viving wife or dependent husband and to children under the age of 
eighteen years shall be less in the aggregate than 66% per centum of 
the average wages of the deceased; then for the support of grand¬ 
children or brothers and sisters under the age of eighteen years, if 
dependent upon the deceased at the time of the injury, 15 per centum 
of such wages for the support of each such person until the age of 
eighteen years and for the support of each parent, or grandparent, of 
the deceased if dependent upon him at the time of the injury, 25 per 
centum of such wages during such dependency. But in no case shall 
the aggregate amount payable under this subdivision exceed the 
dilFerence between 66% per centum of such wages, and the amount 
payable as hereinbefore provided to surviving wife or dependent 
husband and for the support of surviving child or children. 

(e) In computing death benefits the average weekly wages of the 
deceased shall be considered to have been not more than $37.50 nor 
less than $12, but the total weekly compensation shall not exceed the 
weekly wages of the deceased. 

(f) All questions of dependency shall be determined as of the 
time of the injury. 
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(g) Aliens: Compensation under this chapter to aliens not resi¬ 
dents (or about to become nonresidents) of the United States or 
Canada shall be the same in amount as provided for residents, 
except that dependents in any foreign country shall be limited to 
surviving wife and child or children, or if there be no surviving 
wife or child or children, to surviving father or mother whom the 
employee has supported, either wholly or in part, for the period 
of one year prior to the date of the injury, and except that the 
commission may, at its option or upon the application ot the insuiv 
ance carrier shall, commute all future installments of compensation 
to be paid to such aliens by paying or causing to be paid to them 
one-half of the commuted amount of such future installments of 
compensation as determined by the commission. 

DETERMINATION OF PAY 

Sec. 10. Except as otherwise provided in this Act, the average 
weekly wage of the injured employee at the time of the injury shall 
be taken as the basis upon whicn to compute compensation and shall 
be determined as follows: 

(a) If the injured employee shall have worked in the employ¬ 
ment in which he was working at the time of the injury, whether 
for the same or another employer, during substantially the whole 
of the year immediately preceding his injury, his average annual 
earnings shall consist of three hundred times the average daily wage 
or salary which he shall have earned in such employment during 
the days when so employed. 

(b) If the injured employee shall not have worked in such employ¬ 
ment during substantially the whole of such year, his average annual 
earnings shall consist of three hundred times the average daily wage 
or salary which an employee of the same class working substantially 
the whole of such immediately preceding year in the same or in 
similar employment in the same or a neighboring place shall have 
earned in such employment during the days when so employed. 

(c) If either of the foregoing methods of arriving at the annual 
average earnings of an injured employee can not reasonably and 
fairly be applied, such annual earnings shall be such sum as, having 
regard to tne previous earnings of the injured employee and of 
other employees of the same or most similar class, working in the 
same or most similar employment in the same or neighboring locality, 
shall reasonably represent the annual earning capacity of the injured 
employee in the employment in which he was working at the time 
of the injury. 

(d) The average weekly wages of an employee shall be one fifty - 
second part of his average annual earnings. 

(e) If it be established that the injured employee was a minor 
when injured, and that under normal conditions his wages should 
be expected to increase during the period of disability the fact may 
be considered in arriving at his average weekly wages. 

GUARDIAN FOR MINOR OR INCOMPETENT 

Sec. 11. The deputy commissioner may require the appointment 
by a court of competent jurisdiction, for any person who is mentally 
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incompetent or a minor, of a guardian or other representative to 
receive compensation payable to such person under this Act and to 
exercise the powers granted to or to perform the duties required 
of such person under this Act. 

NOTICE OF INJURY OR DEATH 

Sec. 12. (a) Notice of an injury or death in respect of which 
compensation is payable under this Act shall be given within thirty 
days after the date of such injury or death (1) to the deputy com¬ 
missioner in the compensation district in which such injury occurred 
and (2) to the employer. 

(b) Such notice shall be in writing, shall contain the name and 
address of the employee and a statement of the time, place, nature, 
and cause of the injury or death, and shall be signed by the employee 
or by some person on his behalf, or in case of death, by any person 
claiming to be entitled to compensation for such death or by a person 
on his behalf. 

(c) Notice shall be given to the deputy commissioner by deliver¬ 
ing it to him or sending it by mail adaressed to his office, and to the 
employer bv delivering it to him or by sending it by mail addressed 
to him at liis last known place of business. If the employer is a 
partnership, such notice may be given to any partner, or if a corpo¬ 
ration, such notice may be given to any agent or officer thereof upon 
whom legal process may be served or who is in charge of the business 
in the place where the injury occurred. 

(d) Failure to give such notice shall not bar any claim under 
this Act (1) if the employer (or his agent in charge of the business 
in the place where the injury occurred) or the carrier had knowledge 
of the injury or death and the deputy commissioner determines that 
the employer or carrier has not been prejudiced by failure to give 
such notice, or (2) if the deputy commissioner excuses such failure 
on the ground that for some satisfactory reason such notice could 
not be given; nor unless objection to such failure is raised before 
the deputy commissioner at the first hearing of a claim for compen¬ 
sation in respect of such injury or death. 

TIME FOR FILING OF CLAIMS 

Sec. 13. (a) The right to compensation for disability under this 
Act shall be barred uiSess a claim therefor is filed witnin one year 
after the injury, and the right to compensation for death shall be 
barred unless a claim therefor is filed within one year after the 
death, except that if payment of compensation has been made with¬ 
out an award on account of such injury or death a claim may be 
filed within one year after the date of the last payment. Such 
claim shall be filed with the deputy commissioner in the compensa¬ 
tion district in which such injury or such death occurred. 

(b) Notwithstanding the provisions of subdivision (a) failure to 
file a claim within the period prescribed in such subdivision shall 
not be a bar to such right unless objection to such failure is made at 
the first hearing of such claim in which all parties in interest are 
given reasonable notice and opportunity to be heard. • 
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(c) If a person who is entitled to compensation under this Act is 
mentally incompetent or a minor, the provisions of subdivision (a) 
shall not be applicable so long as such person has no guardian or 
other authorized representative, but shall be applicable in the case 
of a person who is mentally incompetent or a minor from the date 
of appointment of such guardian or other representative, or in the 
case of a minor, if no guardian is appointed before he becomes of 
age. from the date he becomes of age. 

^(d) Where recovery is denied to any person, in a suit brought it 
law or in admiralty to recover damages in respect of injury or death, 
on the ground that such person was an employee and that the defend¬ 
ant was an employer within the meaning of this Act and that such 
employer had secured compensation to such employee under this Act, 
the limitation of time prescribed in subdivision (a) shall begin to 
run only from the date of termination of such suit. 

PAYMENT OF COMPENSATION 

Sec. 14. (a) Compensation under this Act shall be paid periodi¬ 
cally, promptly, and directly to the person entitled thereto, without 
an award, except where liability to pay compensation is controverted 
by the employer. 

(b) The first installment of compensation shall become due on the 
fourteenth day after the employer has knowledge of the injury or 
death, on which date all compensation then due shall be paid. There¬ 
after compensation shall be paid in installments, semimonthly, except 
where the deputy commissioner determines that payment in install¬ 
ments should be made monthly or at some other period. 

(c) Upon making the first payment, and upon suspension of pay¬ 
ment for any cause, the employer shall immediately notify the deputy 
commissioner, in accordance with a form prescribed by the commis¬ 
sion. that payment of compensation has begun or has been suspended, 
as the case may be. 

(d) If the employer controverts the right to compensation he shall 
file with the deputy commissioner on or before the fourteenth day 
after he has knowledge of the alleged injury or death, a notice, in 
accordance with a form prescribed by the commission, stating that 
the ri<rht to compensation is controverted, the name of the claimant, 
the name of the employer, the date of the alleged injury or death, and 
the grounds upon which the right to compensation is controverted. 

(e) If any installment of compensation payable without an award 
is not paid within fourteen days after it becomes due, as provided in 
subdivision (b) of this section, there shall be added to such unpaid 
installment an amount equal to 10 per centum thereof, which shall be 
paid at the same time as, but in addition to, such installment, unless 
notice is filed under subdivision (d) of this section, or unless such 
nonpayment is excused by the deputy commissioner after a showing 
by the employer that owing to conditions over which he had no con¬ 
trol such installment could not be paid within the period prescribed 
for the payment. - 

(f) It any compensation, payable under the terms of an award, is 
not paid •within ten days after it becomes due. there shall be added 
to such unpaid compensation an amount equal to 20 per centum 
thereof, which shall be paid at the same time as but in addition to 




11 


such compensation, unless review of the compensation order making 
such award is had as provided in section 21. 

(g) Within sixteen days after final payment of compensation has 
been made, the employer shall send to the deputy commissioner a 
notice, in accordance with a form prescribed by the commission, stat¬ 
ing that such final payment has been made, the total amount of com¬ 
pensation paid, the name of the employee and of any other person to 
whom compensation has been paid, the date of the injury or death, 
ahd the date to which compensation has been paid. If the employer 
fails to so notify the deputy commissioner within such time the com¬ 
mission shall assess against such employer a civil penalty in the 
amount of $100. 

(h) The deputy commissioner (1) may upon his own initiative at 
any time in a case in which payments are being made without an 
award, and (2) shall in any case where right to compensation is con¬ 
troverted, or where payments of compensation have been stopped or 
suspended, upon receipt of notice from any person entitled to com¬ 
pensation, or from the employer, that the right to compensation is 
controverted, or that payments of compensation have been stopped or 
suspended, make such investigations, cause such medical examinations 
to be made, or hold such hearings, and take such further action as he 
considers will properly protect the rights of all parties. 

(i) Whenever the deputy commissioner deems it advisable he may 
require any employer to make a deposit with the Treasurer of the 
United States to secure the prompt and convenient payment of such 
compensation, and payments therefrom upon any awards shall be 
made upon order of the deputy commissioner. 

(j) Whenever the deputy commissioner determines that it is for 
the best interests of a person entitled to compensation, the liability 
of the employer for such compensation may be discharged by the 
payment of a lump sum equal to the present value of all jniture pay¬ 
ments of compensation computed at 4 per centum true discount com¬ 
pounded annually. The probability of the death of the injured 
employee or other person entitled to compensation before the expira¬ 
tion of the period during which he is entitled to compensation shall 
be determined in accordance with the American Experience Table of 
Mortality. The probability of the happening of any other contin¬ 
gency a Meeting the amount or duration of the compensation shall be 
disregarded. 

(k) If the employer has made advance payments of compensation, 
he shall be entitled to be reimbursed out of any unpaid installment or 
installments of compensation due. 

(l) An injured employee, or in case of death his dependents or 
personal representative, shall give receipts for payment of compen¬ 
sation to the employer paying the same and such employer shall 
produce the same for inspection by the deputy commissioner, when¬ 
ever reauired. 

(m) The total compensation pa}-able under this Act for injury 
or death shall in no event exceed the sum of $7,500. 

INVALID AGREEMENTS 

Sec. 15. (a) No agreement by an employee to pay any portion of 
premium paid by his employer to a carrier or to contribute to a 






benefit fund or department maintained by such employer for the 
purpose of providing compensation or medical services and supplies 
as required by this Act shall be valid, and any employer who makes 
a deduction for such purpose from the pay of any employee entitled 
to the benefits of this Act shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of not more than 
$ 1 , 000 . 

(b) No agreement by an employee to waive his right to compensa¬ 
tion under this Act shall be valid. 1 

ASSIGNMENT AND EXEMPTION FROM CLAIMS OF CREDITORS 

Sec. 1G. No assignment, release, or commutation of compensation 
or benefits due or payable under this Act, except as provided by this 
Act, shall be valid, and such compensation and benefits shall be 
exempt from all claims of creditors and from levy, execution, and 
attachment or other remedy for recovery or collection of a debt, 
which exemption may not be waived. 

COMPENSATION A LIEN AGAINST ASSETS 

Sec. 17. Compensation shall have the same preference of lien 
against the assets of the carrier or employer without limit of amount 
as is now or may hereafter be allowed by law to the claimant for 
unpaid wages or otherwise. 

COLLECTION OF DEFAULTED PAYMENTS 

Sec. 18. In case of default by the employer in the payment of 
compensation due under any award of compensation for a period ol 
thirty days after the compensation is due and payable, the person to 
whom such compensation is payable may, within one year after such 
default, make application to the deputy commissioner making the 
compensation order or a supplementary order declaring the amount 
of the default. After investigation, notice, and hearing, as provided 
in section 19, the deputy commissioner shall make a supplementary 
order, declaring the amount of the default, which shall be filed in 
the same manner as the compensation order. In case the pa}’ment 
in default is an installment of the award, the deputy commissioner 
may, in his discretion, declare the whole of the award as the amount 
in default. The applicant may file a certified copy of such supple¬ 
mentary order with the clerk of the Federal district court for the 
judicial district in which the employer has his principal place of 
business or maintains an office, or for the judicial district in which 
the injury occurred. In case such principal place of business or office 
or place where the injury occurred is in the District of Columbia, a 
copy of such supplementary order may be filed with the clerk of the 
Supreme Court of the District of Columbia. Such supplementary 
order of the deputy commissioner shall be final, and the court shall 
upon the filing of the copy enter judgment for the amount declared 
in default by the supplementary order if such supplementary order 
is in accordance with law. Review of the judgment so entered may 
be had as in civil suits for damages at common law. Final proceed¬ 
ings to execute the judgment may be had by writ of execution in 
the form used by the court in suits at common law in actions of 
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assumpsit. No fee shall be required for filing the supplementary 
order nor for entry of judgment thereon, and the applicant shall not 
be liable for costs in a proceeding for review of the judgment unless 
the court shall otherwise direct. The court shall modify such judg¬ 
ment to conform to any later compensation order upon presentation 
of a certified copy thereof to the court. 

PROCEDURE IN RESPECT OF CLAIMS 

« 

Sec. 10. (a) Subject to the provisions of section 13 a claim for 
compensation may be filed with the deputy commissioner in accord¬ 
ance with regulations prescribed by the commission at any time after 
the first seven days of disability following any injury, or at any 
time after death, and the deputy commissioner shall have full power 
and authority to hear and determine all questions in respect of 
such claim. 

(b) Within ten days after such claim is filed the deputy commis¬ 
sioner, in accordance with regulations prescribed by the commission, 
shall notify the employer and any other person (other than the 
claimant), whom the deputy commissioner considers an interested 
party, that a claim has been filed. Such notice may be served per¬ 
sonal!}' upon the employer or other person, or sent to such employer 
or person by registered mail. 

(c) The deputy commissioner shall make or cause to be made such 
investigations as he considers necessary in respect of the claim, and 
upon application of any interested party shall order a hearing 
thereon. If a hearing on such claim is ordered the deputy commis¬ 
sioner shall give the claimant and other interested parties at least 
ten days’ notice of such hearing, served personally upon the claimant 
and other interested parties or sent to such claimant and other 
interested parties by registered mail, and shall within twenty days 
after such hearing is had, by order, reject the claim or make an 
award in respect of the claim. If no hearing is ordered within 
twenty days after notice is given as provided in subdivision (b), the 
deputy commissioner shall, by order, reject the claim or make an 
award in respect of the claim. 

(d) At such hearing the claimant and the employer may each 
present evidence in respect of such claim and may be represented 
by any person authorized in writing for such purpose. 

(e) The order rejecting the claim or making the award (referred 
to in this Act as a compensation order) shall be filed in the office 
of the deputy commissioner, and a copy thereof shall be sent by 
registered mail to the claimant and to the employer at the last 
known address of each. 

(f) An award of compensation for disability may be made after 
the death of an injured employee. 

(g; After a compensation order has issued in any case the deputy 
commissioner may transfer such case to any other deputy commis¬ 
sioner for the purpose of taking testimony or making physical 
examinations. 

(h) An injured employee claiming or entitled to compensation 
shall submit to such physical examination by a medical officer of 
the United States or by a duly qualified physician designated or 
approved by the commission as the deputy commissioner may require. 
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The place or places shall be reasonably convenient for the employee. 
Such physician or physicians as the employee, employer, or carrier 
may select and pay for may participate in an examination if the 
employee, employer, or carrier so requests. Proceedings shall be 
suspended and no compensation be payable for any period during 
which the employee may refuse to submit to examination. 

r RESUMPTIONS 

Sec. 20. In any proceeding for the enforcement of a claim for 
compensation under this Act it shall be presumed, in the absence of 
substantial evidence to the contrary— 

(a) That the claim comes within the provisions of this Act. * 

(b) That sufficient notice of such claim has been given. 

(c) That the injury was not occasioned solely by the intoxication 
of the injured employee. 

(d) That the injury was not occasioned by the willful intention 
of the injured employee to injure or kill himself or another. 

REVIEW OF COMPENSATION ORDERS 

Sec. 21. (a) A compensation order shall become elective when 
filed in the office of the deputy commissioner as provided in section 
19, and, unless proceedings for the suspension or setting aside of 
such order are instituted as provided in subdivision (b) of this 
section, shall become final at the expiration of the thirtieth day 
thereafter. 

(b) If not in accordance with law, a compensation order may be 
suspended or set aside, in whole or in part, through injunction pro¬ 
ceedings. mandatory or otherwise, brought by any party in interest 
against the deputy commissioner making the order, and instituted 
in the Federal district court for the judicial district in which the 
mjurv occurred (or in the Supreme Court of the District of Colum¬ 
bia if the injury occurred in the District). The orders, writs, and 
processes of the court in such proceedings may run, be served, and 
be returnable anywhere in the United States. The payment of the 
amounts required by an award shall not be stayed pending final 
decision in any such proceeding unless upon application for an 
interlocutory injunction the court, on hearing, after not less than 
three days’ notice to the parties in interest and the deputy com¬ 
missioner, allows the stay of such payments, in whole or in part, 
where irreparable damage would otherwise ensue to the employer. 
The order of the court allowing any such stay shall contain a 
specific finding, based upon evidence submitted to the court and 
identified by reference thereto, that such irreparable damage would 
result to the employer, and specifying the nature of the damage. 

(c) If any employer or his officers or agents fails to comply with 
a compensation order making an award, that has become final, any 
beneficiary of such award or the deputy commissioner making the 
order, may apply for the enforcement of the order to the Federal 
district court tor the judicial district in which the injury occurred 
(or to the Supreme Court of the District of Columbia if the injury 
occurred in the District). If the court determines that the order 
was made and served in accordance with law, and that such employer 
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or his officers or agents have failed to comply therewith, the court 
shall enforce obedience to the order by writ of injunction or by 
other proper process, mandatory or otherwise, to enjoin upon such 
person and his officers and agents compliance with the order. 

(d) Proceedings for suspending, setting aside, or enforcing a 
compensation order, whether rejecting a claim or making an award, 
shall not be instituted otherwise than as provided in this section 
and section 18. 

* MODIFICATION OF AWARDS 

Sec. 22. Upon his own initiative, or upon application of any party 
in interest, on the ground of a change in conditions, the deputy 
Commissioner may at any time during the term of an award and 
after the compensation order in respect of such award has become 
final, review such order in accordance with the procedure prescribed 
in respect of claims in section 19, and in accordance with such sec¬ 
tion issue a new compensation order which may terminate, continue, 
increase, or decrease such compensation. Such new order shall not 
affect any compensation paid under authority of the prior order. 

PROCEDURE BEFORE THE DEPUTY COMMISSIONER 

Sec. 23. fa) In making an investigation or inquiry or conducting 
a hearing tne deputy commissioner shall not be bound by common 
law or statutory rules of evidence or by technical or formal rules of 
procedure, except as provided by this Act; but may make such inves¬ 
tigation or inquiry or conduct such hearing in such manner as to 
best ascertain the rights of the parties. Declarations of a deceased 
employee concerning the injury in respect of which the investigation 
or inquiry is being made or the hearing conducted shall be received 
in evidence and shall, if corroborated by other evidence, be sufficient 
to establish the injury. 

(b) Hearings before a deputy commissioner shall be open to the 
public and shall be stenographically reported, and the deputy com¬ 
missioners, subject to the approval of the commission, are authorized 
to contract for the reporting of such hearings. The commission shall 
by regulation provide for the preparation of a record of the hearings 
and other proceedings before the deputy commissioners. 

WITNESSES 

Sec. 24. No person shall be required to attend as a witness in any 
proceeding before a deputy commissioner at a place outside of the 
State of his residence and more than one hundred miles from his 
place of residence, unless his lawful mileage and fee for one day’s 
attendance shall be first paid or tendered to him; but the testimony 
of any witness may be taken by deposition or interrogatories accord- 
in" to the rules of practice of the Federal district court for the 
judicial district in which the case is pending (or of the Supreme 
Court of the District of Columbia if the case is pending in the 
District). 

WITNESS FEES 

Sec. 25. Witnesses summoned in a proceeding before a deputy 
commissioner or whose depositions are taken shall receive the same 
fees and mileage as witnesses in courts of the United States. 
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COSTS IN PROCEEDINGS BROUGHT WITHOUT REASONABLE GROUND8 

Sec. 26. If the court having jurisdiction of proceedings in respect 
of any claim or compensation order determines that the proceedings 
in respect of such claim or order have been instituted or continued 
without reasonable ground, the costs of such proceedings shall be 
assessed against the party who has so instituted or continued such 
proceedings. 

POWERS OK DEPUTY COMMISSIONERS 

* 

Sec. 27. (a) The deputy commissioner shall have power to pre¬ 
serve and enforce order during any such proceedings; to issue 
subpoenas for, to administer oaths to, and to compel the attendance 
and testimony of witnesses, or the production of books, papers, 
documents, and other evidence, or the taking of depositions before 
any designated individual competent to administer oaths; to examine 
witnesses; and to do all things conformable to law which may be 
necessary to enable him effectively to discharge the duties of his 
office. 

(b) If any person in proceedings before a deputy commissioner 
disobeys or resists any lawful order or process, or misbehaves during 
a hearing or so near the place thereof as to obstruct the same, or 
neglects to produce, after having been ordered to do so, any pertinent 
book, paper, or document, or refuses to appear after having been 
subpoenaed, or upon appearing refuses to take the oath as a witness, 
or after having taken the oatli refuses to be examined according to 
law, the deputy commissioner shall certify the facts to the district 
court having jurisdiction in the place in which he is sitting (or to 
the Supreme Court of the District of Columbia if he is sitting in 
such District) which shall thereupon in a summary manner hear the 
evidence as to the acts complained of, and, if the evidence so war¬ 
rants, punish such person in the same manner and to the same extent 
as for a contempt committed before the court, or commit such person 
upon the same conditions as if the doing of the forbidden act had 
occurred with reference to the process of or in the presence of the 
court. 

FEES FOR SERVICES 

Sec. 28. (a) No claim for legal services or for any other services 
rendered in respect of a claim or award for compensation, to or on 
account of any person, shall be valid unless approved by the deputy 
commissioner, or if proceedings for review of the order of the deputy 
commissioner in respect of such claim or award are had before any 
court, unless approved by such court. Any claim so approved shall, 
in the manner and to the extent fixed by the deputy commissioner or 
such court, be a lien upon such compensation. 

(b) Any person (1) who receives any fee, other consideration, or 
any gratuity on account of services so rendered, unless such 
consideration or gratuity is approved by the deputv commissioner or 
such court, or (2) who makes it a business to solicit employment for 
a lawyer or for himself in respect of any claim or award for 
compensation, shall be guilty of a misdemeanor, and upon conviction 
thereof, shall, for each offense, be punished by a fine of not more than 
$1,000 or by imprisonment not to exceed one year, or by both such 
fine and imprisonment 
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RECORD OF INJURY OR DEATH 

Sec. 29. Every employer shall keep a record in respect of any 
injury to an employee. Such record shall contain such information 
of disease, other disability, or death in respect of such injury as the 
commission may by regulation require, and shall be available to 
inspection by the commission or by any State authority at such times 
ana under such conditions as the commission may by regulation 
prescribe. 

REPORTS 

Sec. 30. (a) Within ten days from the date of any injury or death 
or from the date that the employer has knowledge of a disease or 
infection in respect of such injury, the employer shall send to the 
commission a report setting forth (l) the name, address, and business 
of the employer; (2) the name, address, and occupation of the 
employee; (3) the cause and nature of the injury or death; (4) the 
year, month, day, and hour when and the particular locality where 
the injury or death occurred; and (5) such other information as the 
commission may require. A copy of such report shall be sent at the 
same time to the deputy commissioner in the compensation district 
in which the injury occurred. 

(b) Additional reports in respect of such injury and of the 
condition of such employee shall be sent by the employer to the 
commission and to such deputy commissioner at such times and in 
such manner as the commission may prescribe. 

(c) Any report provided for in subdivision (a) or (b) shall not 
be evidence of any fact stated in such report in any proceeding in 
respect of such injury or death on account of which the report is 
made. 

(d) The mailing of any such report and copy in a stamped 
envelope, within the time prescribed in subdivisions (a) or (M, to 
the commission and deputy commissioner, respectively, shall be a 
compliance with this section. 

(e) Any employer who fails or refuses to send any report required 
of nim by this section shall be subject to a civil penalty not to exceed 
$500 for each such failure or refusal. 

PENALTY FOR MISREPRESENTATION 

Sec. 31. Any person who willfully makes any false or misleading 
statement or representation for the purpose of obtaining any benefit 
or payment under this Act shall be guilty of a misdemeanor and on 
conviction thereof shall be punished oy a fine of not to exceed $1,000 
or by imprisonment of not to exceed one year, or by both such fine 
and imprisonment. 

SECURITY FOR COMPENSATION 

Sec. 32. (a) Every employer shall secure the payment of 
compensation under this Act— 

(1) By insuring and keeping insured the payment of such com¬ 
pensation with any stock company or mutual company or association, 

177230*—33 - 3 
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or with any other person or fund, while such person or fund 19 
authorized (A) under the laws of the United States or of any State, 
to insure workmen’s compensation, and (B) by the commission, to 
insure payment of compensation under this Act; or 

(2) By furnishing satisfactory proof to the commission of his 
financial ability to pay such compensation and receiving an authori¬ 
zation from the commission to pay such compensation directly. 
The commission may, as a condition to such authorization, require 
such employer to deposit in a depository designated by the 
commission either an indemnity bond or securities (at the option 
of the employer) of a kind and in an amount determined by the 
commission, and subject to such conditions as the commission may 
prescribe, which shall include authorization to the commission in 
case of default to sell any such securities sufficient to pay compensa¬ 
tion awards or to bring suit upon such bonds, to procure prompt 
payment of compensation under this Act. Any employer securing 
compensation in accordance with the provisions of this paragraph 
shall be known as a self-insurer. 

(b) In granting authorization to any carrier to insure payment 
of compensation under this Act the commission may take into 
consideration the recommendation of any State authority having 
supervision over carriers or over workmen’s compensation, and may 
authorize any carrier to insure the payment of compensation under 
this Act in a limited territory. Any marine protection and 
indemnity mutual insurance corporation or association, authorized 
to write insurance against liability for loss or damage from personal 
injury and death, and for other losses and damages, incidental to 
or in respect of the ownership, operation, or chartering of vessels 
on a mutual assessment plan, shall be deemed a qualified carrier to 
insure compensation under this Act. The commission may suspend 
or revoke any sudh authorization for good cause shown after a 
hearing at which the carrier shall be entitled to be heard in person 
or by counsel and to present evidence. No suspension or revocation 
shall affect the liability of any carrier already incurred. 

COMPENSATION FOR INJURIES WHERE THIRD PERSONS ARE LIABLE 

*• •• • • , • l ;» • 

Sec. 33. (a) If on account of a disability or death for which 
compensation is payable under this Act the person entitled to such 
compensation determines that some person otner than the employer 
is liable in damages, he may elect, by giving notice to the deputy 
commissioner in such manner as the commission may provide, to 
receive such compensation or to recover damages against such third 
person. 

(b) Acceptance of such compensation shall operate as an 
assignment to the employer of all right of the person entitled to 
compensation to recover damages against such third person, whether 
or not the person entitled to compensation has notified the deputy 
commissioner of his election. 

(c) The payment of such compensation into the fund established 
in section 44 shall operate as an assignment to the employer of all 
right of the legal representative of the deceased (hereinafter referred 
to as “ representative ”) to recover damages against such third 
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person, whether or not the representative has notified the deputy 
commissioner of his election. 

(d) Such employer on account of such assignment may either 
institute proceedings for the recovery of such damages or may 
compromise with such third person either without or after instituting 
such proceeding. 

(e) Any amount recovered by such employer on account of such 
assignment, whether or not as the result of a compromise, shall be 
distributed as follows: 

fl) The employer shall retain an amount equal to— 

(A) The expenses incurred by him in respect of such proceedings 
or compromise (including a reasonable attorney’s fee as determined 
by the deputy commissioner). 

(B) The cost of all benefits actually furnished by him to the 
employee under section 7. 

(C) All amounts paid as compensation, and the present value of 
all amounts payable as compensation, such present value to be 
computed in accordance with a schedule prepared by the commission, 
and the amounts so computed to be retained by the employer 
as a trust fund to pay such compensation as it becomes due and 
to pay any sum, in excess of such compensation, to the person entitled 
to compensation or to the representative; and 

(2) The employer shall pay any excess to the person entitled to 
compensation or to the representative. * 

(f) If the person entitled to compensation or the representative 
elects to recover damages against such third person and notifies the 
commission of his election and institutes proceedings within the 
period prescribed in section 13. the employer shall be required to pay 
as compensation under this Act a sum equal to the excess of the 
amount which the commission determines is payable on account of 
such injury or death over the amount recovered against such third 
person. 

(g) If a compromise with such third person is made by the 

{ lerson entitled to compensation or such representative of an amount 
ess than the compensation to which such person or representative 
would be entitled to under this Act, the employer shall be liable 
for compensation as determined in subdivision (e) only if such 
compromise is made with his written approval. 

(h) The deputy commissioner may, if the person entitled to 
compensation under this Act is a minor, make any election required 
under subdivision (a) of this section, or may authorize the parent 
or guardian of the minor to make such election. 


COMPENSATION NOTICE 


Sec. 34. Every employer who has secured compensation under 
the provisions of this Act shall keep posted in a conspicuous place 
or places in and about his place or places of business typewritten 
or printed notices, in accordance with a form prescribed by the 
commission, stating that such employer has secured the payment of 
compensation in accordance with the provisions of this Act Such 
notices shall contain the name and address of the carrier, if any, 
with whom the employer has secured payment of compensation and 
the date of the expiration of the policy. 
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SU B STITUTI ON OF CARRIER FOR EMPLOYER 

Sec. 35. In any case where the employer is not a self-insurer, 
in order that the liability for compensation imposed by this Act 
may be most effectively discharged oy the employer, and in order 
that the administration of this Act in respect of such liability may 
be facilitated, the commission shall by regulation provide for the 
discharge, by the carrier for such employer, of such obligations 
and duties of the employer in respect of such liability, imposed 
bv this Act upon the employer, as it considers proper in order to 
eifectuate the provisions of this Act. For such purposes (1) 
notice to or knowledge of an employer of the occurrence of the 
injury shall be notice to or knowledge of the carrier, (2) jurisdiction 
of the employer by a deputy commissioner, the commission, or any 
court under this Act shall "he jurisdiction of the carrier, and (3) 
any requirement by a deputy commissioner, the commission, or any 
court under any compensation order, finding, or decision shall tie 
binding upon the carrier in the same manner and to the same extent 
as upon the employer. 


INSURANCE POLICIES 

Sec. 36. (a) Every policy or contract of insurance issued under 
authority of this Act shall contain (1) a provision to carry out 
the provisions of section 35, and (2) a provision that insolvency or 
bankruptcy of the employer and/or discharge therein shall not 
relieve the carrier from payment of compensation for disability or 
death sustained by an employee during the life of such policy 
or contract. 

(b) No contract or policy of insurance issued by a carrier under 
this Act shall be canceled prior to the date specified in such contract 
or policy for its expiration until at least thirty days have elapsed 
after a notice of cancellation has been sent to the deputy com¬ 
missioner and to the employer in accordance with the provisions 
of subdivision (c) of section 12. 

CERTIFICATE OF COMPLIANCE WITH THIS ACT 

Sec. 37. No stevedoring firm shall be employed in any compensa¬ 
tion district by a vessel or by hull owners until it presents to such 
vessel or hull owners a certificate issued by a deputy commissioner 
assigned to such district that it has complied with the provisions 
of this Act requiring the securing of compensation to its employees. 
Any person violating the provisions of this section shall be punished 
by a fine of not more than $1,000, or by imprisonment for not more 
than one year, or by both such fine and imprisonment. 

PENALTY FOR FAILURE TO SECURE PAYMENT OF COMPENSATION 

Sec. 38. Anv employer required to secure the payment of compen¬ 
sation under this act who fails to secure such compensation shall be 
guilty of a misdemeanor and, upon conviction thereof, shall be 
punished by a fine of not more than $1,000, or by imprisonment for 
not more than one year, or by both such fine and imprisonment 
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This section shall not affect any other liability of the employer under 
this Act. 

ADMINISTRATION 

Sec. 39. (a) Except as otherwise specifically provided, the United 
States Employees’ Compensation Commission shall administer the 
provisions of this Act, and for such purpose the commission is 
authorized (1) to make such rules and regulations; (2) to appoint 
and fix the compensation of such temporary technical assistants and 
medical advisers, and, subject to the provisions of the civil service 
laws, to appoint, and, in accordance with the Classification Act of 
}923, to fix the compensation of such deputy commissioners (except 
deputy commissioners appointed under subdivision (a) of section 40) 
and other officers and employees; and (3) to make such expenditures 
(including expenditures for personal services and rent at the seat of 
government and elsewhere, for law books, books of reference, peri¬ 
odicals, and for printing and binding) as may be necessary in the 
administration of this Act. All expenditures of the commission in 
the administration of this Act shall be allowed and paid as provided 
in section 45 upon the presentation of itemized vouchers therefor 
approved by the commission. 

(b) The commission shall establish compensation districts, to 
include the high seas and the areas within the United States to 
which this Act applies, and shall assign to each such district one or 
more deputy commissioners, as the commission deems advisable 
Judicial proceedings under sections 18 and 21 of this Act in respect 
of any injury or death occurring on the high seas shall be instituted 
in the district court within whose territorial jurisdiction is located 
the office of the deputy commissioner having jurisdiction in respect 
of such injury or death (or in the Supreme Court of the District 
of Columbia if such office is located in such District). 

(c) The commission shall direct the vocational rehabilitation of 
permanently disabled employees and shall arrange with the appro¬ 
priate public or private agencies in States or Territories, possessions, 
or the District of Columbia for such education. The Federal Board 
for Vocational Education shall cooperate with the commission in 
such educational work. The commission may in its discretion fur¬ 
nish such prosthetic appliances or other apparatus made necessary 
by an injury upon which an award has been made under this Act 
to render a disabled employee fit to engage in a remunerative 
occupation. If any surplus is left in any fiscal year in the fund 
provided for in section 44, such surplus may be used in subsequent 
fiscal years for the purposes of this section except for the purposes 
of administration and investigation. 

DEPUTY COMMISSIONERS 

Sec. 40. (a) The commission may appoint as deputy commis¬ 
sioners any member of any board, commission, or other agency of 
a State to act as deputy commissioner for any compensation district 
or part thereof in such State, and may make arrangements with 
such board, commission, or other agency for the use of the personnel 
and facilities thereof in the administration of this Act. The 
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commission may make such arrangements as may be deemed advisable 
by it for the payment of expenses of such board, commission, or 
other agency, incurred in the administration of this Act pursuant 
to this section, and for the payment of salaries to such board, com¬ 
mission, or other agency, or the members thereof, and may pay any 
amounts agreed upon to the proper officers of the State, upon 
vouchers approved Dy the commission. 

(b) In any Territory of the United States or in the District of 
Columbia a person holding an office under the United States may 
be appointed deputy commissioner and for services rendered as 
deputy commissioner may be paid compensation, in addition to that 
he is receiving from the United States, in an amount fixed by th'e 
commission in accordance with the Classification Act of 1923. 

(c) Deputy commissioners (except deputy commissioners ap¬ 
pointed under subdivision (a) of this section) may be transferred 
from one compensation district to another and may be temporarily 
detailed from one compensation district for service in another in 
the discretion of the commission. 

(d) Each deputy commissioner shall maintain and keep open 
during reasonable business hours an office, at a place designated by 
the commission, for the transaction of business under this Act, at 
which office he shall keep his official records and papers. Such 
office shall be furnished and equipped by the commission, who shall 
also furnish the deputy commissioner with all necessary clerical 
and other assistants, records, books, blanks, and supplies. Wherever 
practicable such office shall be located in a building owned or leased 
bv the United States; otherwise the commission shall rent suitable 
quarters. 

(e) If any deputy commissioner is removed from office, or for 
any reason ceases to act as such deputy commissioner, all of his 
official records and papers and office equipment shall be transferred 
to his successor in office or, if there oe no successor, then to the 
commission or to a deputy commissioner designated by the 
commission. 

(f) Neither a deputy commissioner nor any business associate of 
a deputy commissioner shall appear as attorney in any proceedin': 
under this Act, and no deputy commissioner shall act in any such 
case in which he is interested, or when he is employed by anv party 
in interest or related to any party in interest by consanguinity or 
affinity within the third degree, as determined by the common law. 

INVESTIGATIONS BY THE COMMISSION 

Sec. 41. (a) The commission shall make studies and investigations 
with respect to safety provisions and the causes of injuries in 
employments covered by this Act, and shall from time to time make 
to Congress and to employers and carriers such recommendations 
as it may deem proper as to the best means of preventing such 
injuries. 

(b) In making such studies and investigations the commission 
is authorized (1) to cooperate with any agency of the United States 
charged with the duty of enforcing any law securing safety against 
injury in any employment covered by this Act, or with any State 
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agency, engaged in enforcing any laws to assure safety for employees, 
and (2) to permit any such agency to have access to the records of 
the commission. In carrying out the provisions of this section the 
commission or any officer or employee of the commission is authorized 
to enter at any reasonable time upon any premises, tracks, wharf, 
dock, or other landing place, or upon any vessel, or to enter any 
building, where an employment covered by this Act is bein^ carried 
on, and to examine any tool, appliance, or machinery usea in such 
employment. 

TRAVELING EXPENSES 

, Sec. 42. The commissioners, deputy commissioners, and other 
employees of the commission shall be entitled to receive their 
necessary traveling expenses and expenses actually incurred for 
subsistence while traveling on official business and away from their 
designated stations, as provided by the Subsistence Expense Act 
of 1926. 

ANNUAL REPORT 

Sec. 43. The commission shall make to Congress at the beginning 
of each regular session a report of the administration of this Act 
for the preceding fiscal year, including a detailed statement of 
receipts of and expenditures from the funds established in sections 
44 and 45, together with such recommendations as the commission 
deems advisable. 

SPECIAL FUND 

Sec. 44. (a) There is hereby established in the Treasury of the 
United States a special fund for the purpose of making payments 
in accordance with the provisions of subsections (f) and (g) of 
section 8 of this Act. Such fund shall be administered by the 
commission. The Treasurer of the United States shall be the 
custodian of such fund, and all moneys and securities in such fund 
shall be held in trust by such Treasurer and shall not be money or 
property of the United States. 

(b) The Treasurer is authorized to disburse moneys from such 
fund only upon order of the commission. He shall be required to 
give bond in an amount to be fixed and with securities to be approved 
by the Secretary of the Treasury and the Comptroller General of 
the United States conditioned upon the faithful performance of 
his duty as custodian of such fund. 

(c) Payments into such fund shall be made as follows: 

(1) Each employer shall pay $1,000 as compensation for the death 
of an employee of such employer resulting from injury where che 
deputy commissioner determines that there is no person entitled 
under this Act to compensation for such death. Fifty per centum 
of each such payment shall be available for the payments under 
subdivision (f) of section 8, and 50 per centum shall be availible 
for payments under subdivision (g) of section 8. 

(2) All amounts collected as fines and penalties under che 
provisions of this Act shall be paid into such fund. 
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(d) The Treasurer of the United States shall deposit any moneys 
paid into such fund into such depository banks as the commission 
may designate and may invest any portion of the funds which, in 
the opinion of the commission, is not needed for current requirements, 
in bonds or notes of the United States or of any Federal land bank. 

(e) Neither the United States nor the commission shall be liable 
in respect of payments authorized under section 8 in an amount 
greater than the money or property deposited in or belonging to 
such fund. 

(f) The Comptroller General of the United States shall audit 
the account for such fund, but the action of the commission in 
making payments from such fund shall be final and not subject to 
review, and the Comptroller General is authorized and directed to 
allow credit in the accounts of any disbursing officer of the 
commission for payments made from such fund authorized by the 
commission. 

(g) All civil penalties provided for in this Act shall be collected 
by civil suit brought by the commission. 

ADMINISTRATION FUND 

Sf.c. 45. (a) There is hereby established in the Treasury of the 
United States a special fund for the purpose of providing for the 
payment of all expenses in respect of the administration of this 
act. Such fund shall be administered by the commission. The 
Treasurer of the United States shall be the custodian of such fund, 
and all moneys and securities in such fund shall be held in trust 
by such Treasurer and shall not be the money or property of the 
United States. 

(b) The provisions of subdivisions (b), (d), and (f) of section 
44 shall be applicable to the fund hereby established. 

APPROPRIATION 

Sec. 4G. (a) There is hereby authorized to be appropriated, out 
of any money in the Treasury not otherwise appropriated, the sum 
of $250,000, which shall be covered into the administration fund 
established in section 45 and shall be available for expenses incurred 
in the administration of this Act during the remainder of the fiscal 
year ending June 30. 1027. and during the fiscal year ending June 
30, 1928. All unexpended balances of any appropriations made 
under authority of this section, remaining in such fund on July 1, 
1028, shall be covered into the Treasury of the United States as 
miscellaneous receipts. 

AVAILABILITY OF APPROPRIATIONS 

Sec. 47. The expenses incurred for salaries and contingent expenses 
by the United States Employees’ Compensation Commission in the 
administration (1) of the Act entitled “An Act to provide com¬ 
pensation for employees of the United States suffering injuries while 
in the performance of their duties, and for other purposes,” approved 
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September 7, 1916, as amended, and (2) of this Act, may be paid 
from the appropriations for salaries and contingent expenses for 
the administration of such Act of September 7, 1916, and from the 
fund established in section 45 of this Act, in such proportion as the 
commission, with the approval of the Director of the Bureau of the 
Budget, determines to be fairly attributable to the cost of adminis¬ 
tration of the respective Acts, but the total amount paid from such 
appropriation and such fund in any fiscal year on account of the 
administration of such Act of September 7, 1916, shall not exceed 
the amounts appropriated for salaries and contingent expenses for 
the administration of such Act for such year. 

% 

LAWS INAPPLICABLE 

Sec. 48. Nothing in sections 4283, 4284, 4285, 4286, or 4289 of the 
Revised Statutes, as amended, nor in section 18 of the Act entitled 
w An act to remove certain burdens on the American merchant marine 
and encourage the American foreign carrying trade, and for other 
purposes,” approved June 26, 1884, as amended, shall be held to limit 
the amount for which recovery may be had (1) in any suit at law 
or in admiralty where an employer has failed to secure compensation 
as required by this Act, or (2) in any proceeding for compensation, 
any addition to compensation, or any civil penalty. 

EFFECT or UNCONSTITUTIONALITY 

Sec. 49. If any part of this Act is adjudged unconstitutional by 
the courts, and such adjudication has the effect of invalidating any 
payment of compensation under this Act, the period intervening 
between the time the injury was sustained and the time of such 
adjudication shall not be computed as a part of the time prescribed 
by law for the commencement of any action against the employer in 
respect of such injury; but the amount of any compensation paid 
under this Act on account of such injury shall be deducted from the 
amount of damages awarded in such action in respect of such injury. 

SEPARABILITY PROVISION 

Sec. 50. If any provision of this Act is declared unconstitutional 
or the applicability thereof to any person or circumstances is held 
invalid, the validity of the remainder of the Act and the applicability 
of such provision to other persons and circumstances shall not be 
affected thereby. • 

EFFECTIVE DATE 

Sec. 51. Sections 39 to 51, inclusive, shall become effective upon 
the passage of this Act, and the remainder of this Act shall become 
effective on July 1, 1927. 

Approved, March 4, 1927. 








[Public— No. 349—70th Congress] 

[H. R. 12320] 

An Act To amend the Longshoremen’s and Harbor Workers'Compensation Act. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , That in any court 
proceedings under section 21 or other provisions of the Longshore¬ 
men's and Harbor Workers’ Compensation Act, it shall he the duty 
of the district attorney of the United States in the judicial district 
in which the case is pending to appear as attorney or counsel on 
behalf of the United States Employees’ Compensation Commission 
or its deputy commissioner when either is a party to the case or 
interested, and to represent such commission or deputy in any court 
in which such case may be carried on appeal. 

Approved, May 4, 1928. 
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Procedure before, sec. 23.....____....._......__ 15 

Receipts for payments, inspection of, sec. 14 (1)................_ 11 

Records, transfer of, sec. 40 (e)___....._....__ 22 

Removal, etc.. Of, sec. 40 (c)_.........._....._...... 22 

Review of awards, soc. 22 __........___.... 15 

Security for payments, see. 14 (I)________..... 11 

State officials, appointment, etc., of, sec. 40 (a)............_____21,22 

Stevedores' certificates, sec. 37_____ 20 

Stoppage, suspension, etc., of payments, sec. 14 (c), (b)........ 10.11 

Third-party cases, election in, see. 33 (a), (h)_.....___18,19 

Time for payments, fixing, sec. 14 (b)_......______.... 10 

Transfer of claims for hearing, sec. 19, (g)_........_.... 13 

Transfer to other district, sec. 40 (c)_...___ 22 

Traveling, etc., expenses, sec. 42_.........___....___...._.... 23 

United States, officials of. appointment of, sec. 40 (b)_________ 22 

Disability: 

Award for, after death, secs. 8 (d) (5), 19 (0_........._...._... 6,13 

Definition of, sec. 2 (10)_____........._..._.... 1 

Following second injury, see. 8 (0_.......___.....___ 0 

Permanent paitiol, soc. 8 (c), (d)_........._....____ 4-6 

Permanent total, sec. 8 (a)_..........___......____ 4 

Temporary partial, sec. 8 (e)___...__...__ 6 

Temporary total, sec. 8 (b)............_...__ 4 

Temporary total, followed by permanent partial, sec. 8 (c) (22)_.........___... 5 

Vested Interest in awards for, sec. 8 (d)._....._..._.... 5,6 

Disease, occupational, etc., sec. 2 (2)_...___..._ 1 

Disfigurement, see. 8 (c) (20)_____...._...... 5 

Dry docks, inclusion of. sec. 2 (4) ....._______......_.... 1 

Earning capacity, reduced, as basis for compensation, sec. 8 (c) (21)..._....._...... 6 

Earnings. (See Wages.) 

Ears, hearing, loss of, sec. 8 (c) (13)___..........____ 6 

Election to sue: 

Employer’s failure to insure, sec. 5....___......_...._... 8 

Third-party liability, sec. 33_......___.........._..._... 18,19 

Employee: 

Contributions, etc., by, sec. 15 (a)____1_......._... 11,12 

Coverage, secs. 2 (3), (4). 3 (a)---...- 1,2 

Definition of, sec. 2 (3)_........_......___ 1 

Election to sue. (See Election.) 

False representations by, sec. 31 ..._..._......__ 17 

Intoxication of, sec. 3 (b)_____...._......__ 2 

Medical, etc., treatment, may be procured by. when, sec. 7 (a)_......_... 3 

Premiums, insurance, not to pay, soc. 15 (a)___....._..... 11,12 

Receipts for compensation, sec. 14 0)______... 11 

Refusal of medical examination, sec. 19 (h)_..........._....._....... 13.14 

Waivers by. sec. 15 (b)___............_.........._... a 

Willful Intent of. to Injure, sec. 3 (b)__...__........_....... 2 

Employer: 

Accepting contributions for premiums, soc. 15.._.........._........._11.12 

Advance payments by, sec. 14 (k)_.....__..........__......... 11 

Assignment of rights to, in third-party oases, sec. 33............... 18L19 
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Employer— Continued. P*c» 

Bankruptcy or Insolvency ot, sec. 36 (a).............. 20 

Cancellation of Insurance policies, notice of, see. 36 (b)_____.___..___.... 20 

Default In payment by, sec. 18_______...._______.... 12,13 

Definition, sec. 2 (4)______—--......._____.... 1 

Delayed payments by, sec. 14 (e), (f)_...._...-------- 10,11 

Deposits by, to secure payments, see. 14 (i)_ ... 11 

Discharge of obligations, sec. 36_............................................................. 20 

Failure of, to provide insurance, sees. 5, 38________ 3,20,21 

Liability of, secs. 4 (a), 5..— .... 3 

Medical, etc., aid by, sec. 7 (a)............. 3,4 

Notice of compliance with act to be posted, sec. 34___ 10 

Notice to, is notice to carrier, sec. 35. .... 20 

Preference of awards against assets of, sec. 17---............ 12 

Production of receipts for payments, sec. 14 (1)...... 11 

Receipt of notices of injury or death by, sec. 12.. % 

Records of injuries, etc., by. sec. 20. .... 17 

Reports of injuries, etc., by, sec. 30-. 17 

Security for compensation payments by, sec. 32..........------ 17,18 

Self-insurers, sec. 32 (a) (2). 18 

Subrogation of, sec. 33................... 18,10 

Uninsured, liability of, sec. 5................................................................... 3 

Employments covered, secs. 2 (4), S...—........------...— 1,2 

Evidence: 

Common low, etc., rules not binding, sec. 23 (a).. 15 

Declarations of deceased employees, sec. 23 (a)........ 15 

Depositions, sec. 24----------- 15 

Notice of injury or death, requirements as to, sec. 12......... 0 

Presumptions in claim proceedings, sec. 20------- 14 

Reports of employers not, sec. 30 (c).... 17 

Stenographic reports of hearings, sec. 23 (b)........_______ 15 

Witnesses, provisions governing, sec. 24.... 15 

Exclusiveness of remedy, sec. 5 _ 3 

Eyes: 

Binocular vision, loss of. sec. 8 (c) (16)______...__ 5 

Loss of both, sec. 8 (a)--- 4 

Loss of one, sec. 8 (c) (5)---------—. 4 

Facial disfigurement, sec. 8 (c) (20)_.....___.....--- 5 

False statements, sec. 31-... 17 

Fault, liability without, sec. 4 (b)---------- 3 

Fees: 

Approval, regulation, etc., of, secs. 7 (c), 28 (a)... 4,16 

Attorneys’, etc., sec. 28.... 16 

Medical, etc., sec. 7 (a) (c).- 3,4 

Unauthorized, sec. 2S (b)-------—..... 16 

Witnesses, secs. 24, 25-.....--------- 15 

Feet: 

Amputation, sec. 8 (c) (15)...-----------—. 5 

Loss of both, sec. 8 (a)_ ..... 4 

Loss of one, sec. 8 (c) (4)- .... 4 

Fellow-service defense abrogated, sec. 5.________...-... 3 

Fines, to special injury fund. sec. 44 (c) (2)-.....---- 23 

Fingers, compensation for, sec. 8 (c).------------ 4 ,3 

Foreign dependants. (See Aliens.) 

Forms. (See Commission; Forms.) 

FUneral expenses: 

Amount of. seo. 0 (a)..—....-..——. 7 

As part of compensation, sec. 2 (12)__—------ 2 

Future payments: 

Commutation. (See Compensation; Commutation.) 

Deposits to secure, sec. 14 (1)..._____......_..._...... 11 

Geographical scope of act, sec. 2 (8) (9) ............___—---—.. 1 

Grandchild, definition of. sec. 2 (14)__________ 3 

Grandchildren and grandparents, rights of, sec. 9 (d)........ 7 

Gratuities: 

As part of wages, sec. 2 (13).............1-- 2 

Unauthorized receipt of, for legal, etc., services, sec. 28 (b)___........___ 1M 
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Guardians for minors or lnoompotonts, sees. 9 (b), 11,13 (o), 33 (h)___..__7,8,9,10,19 

Handicapped persons, rehabilitation, secs. 8 (g). 39 (c), 44....421.33 

Hands: 

Amputation of, sec. 8 (c) (15)..........._____ 8 

Loss of both, sec. 8 (a).... 4 

Loss of one, sec. 8 (c) (3).......... 4 

Head disflguroment, sec. 8 (c) (20)............. 5 

Healing time, sec. 8 (c) (22)................. 5 

Hearing, loss of. sec. 8 (c) (13)........... 5 

Hearings, secs. 14 (h). 19. 23.11,13,14,15 

Hospital, etc., services, soc. 7_____________..._ 3,4 

Husbands. (See Widowers.) 

Illegitimate children, soc. 2 (14)__________ j 

Impaired earning capacity, compensation for, sec. 8 (c) (21)... 8 

Incompetents: 

Guardians for, secs. 11,13 (c)_________8,9,10 

Limitations not to run against, soo. 13 (c).......... 10 

Infection following Injury, sec. 2 (2)_..._________... 1 

Injunction to suspend order, sec. 21 (b)_______ 14 

Injuries by third parties, soc. 33_____________ 18,19 

Injury: 

Declaration of deceased employee as to, sec. 23 (a)__________ 15 

Definition of, secs. 2 (2), 3 (a)__________... 1,2 

Notice of, sec. 12__________ 0 

Presumptions as to, see. 20...... 14 

Records, sec. 29_........___________... 17 

Reports, sec. 30_______________....._ 17 

Study of means of prevention, sec. 41______ 22,23 

Insolvency of employers, sec. 36 (a)_________ 20 

Insurance: 

Agreements by employees to pay premiums, sec. 15 (a)______ 11,12 

Cancellation of policies, sec. 36 (b)_______________ 20 

Employer to post notice as to, sec. 34_.............. 19 

Failure of employer to provide, secs 5,38-------- 3 ,20,21 

Provisions of policies, sec. 36_______—_____ 20 

Requirement sis to, sec. 32.. 17,18 

Stevedoring firms to show certificates, sec. 37______ 20 

Who may carry own. (See Self-insurers.) 

Insurance carriers. (See Carriers.) 

Intentional injuries: 

As bar to compensation, sec. 3 (b)_...____________ 2 

Presumptions as to, sec. 20 (d)_...------ 14 

Intoxication: 

As bar to compensation, sec 3 (b)___..._... 2 

Presumptions as to, see. 20 (c)____________ 14 

judgments in district courts, sec. 18___________12.13 

Judicial action. (See Actions at law.) 

Jurisdiction of employer as Jurisdiction of carrier, sec. 35______ 20 

Knowledge of employer as knowledge of carrier, see. 35-----...____ 20 

Legal representatives: 

Election by, if no Insurance, sec. 5---------... 3 

In third-party cases, soc. 33_...------- IS, 19 

Liability to, limited, sec. 5_____.....___ 3 

Legal services, soliciting employment of, see. 28 (b)___...... 16 

(Set aho Attorney’s fees.) 

Legs: 

Amputation of, sec. 8 (c) (15)_..._____.......___ 5 

Loss of both, soc. 8 (a)_________________ 4 

boss of one, see. 8 (c) (2)-------------- 4 

Liability of employer. (See Employer.) 

Liens: 

For attorneys' fees, sec. 28 (a)-...___...--- 18 

For compensation, preference of. sec. 17.....-....------... 12 

Limitations suspended, when, scos. 13 (c) (d), 49—...---------10,25 

Limited liability laws inapplicable, sec. 48_.......___...----- 25 

Loss of use of member, soc. 8 (c) (18) (19)-...----—-—-— • 
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Lamp turns. (Sec Compensation: Commutation.) P*|» 

Marine protection and Indemnity mutual Insurance companies, sec. 33 (b)_........_....- 18 

Maritime employments. Inclusion of, secs. 2 (4), 3 (a)—-...-.......-..... l, 2 

Marriage of widow or widower, sec. 9 (b)....---.....-.....-- 7 

Married children, wholly dependent, see. 2 (14)-......----.....- 3 

Maximum total benefit, sec. 14 (m)................................................................ 11 

Medical examinations: 

Provisions for, sees. 7 (b), 14 (h), 19 (h)„...4.11.13,14 

Refusal of. soc. 19 (b) -.....-....—--...-.....— 13,14 

Medical, etc., services: 

Employee may procure, when. soc. 7 (a)-...-----......_ 3,4 

Employer to furnish, sec. 7 (a)-....-—......---......... 3,4 

Fees for, sec. 7 (a), (c)....— -----—-..——- 3,4 

Prevailing rates for, sec. 7 (c)................................................................... 4 

Reports of, by physician, sec. 7 (a)........-—-............— 3.4 

Validity of claims for, sec. 7 (a)-......—.. 3,4 

Minors: 

Guardians for, secs. 9 (b), 11, 33 (b)......................................................... 7.8,9.19 

In third party cases, see. 33 (b)-....-----.....—....... 19 

Limitations against, soc. 13 (c)-........-....---- 10 

Wages of, anticipated Increase in, sec. 10 (c)-...... 8 

(Sff also Child.) 

Misdemeanors. (.See Penalties.) 

Navigable waters, employment on, secs. 2 (4), 3 (a)--— 1.2 

Negligence, contributory, may not be pleaded, when, seal —....-...........—... 3 

Negligence of third party causing Injury, sec. 33....18.19 

Notices: 

Cancellation of insurance policies, sec. 38 (b).......---....-.....- 20 

Claim for compensation, secs. 13,19 (a) (b)...—--....... 9.10.13 

Controversies, sec. 14 (d)-...---...---......— 10 

Decisions, sec. 19 (e)-....-....------—--..... 13 

Hearings, sec. 19 (c)---—-.....-——-................... 13 

Initial and final payments, sec. 14 (c) (g)-...-.....-——-10,11 

Injury or death, failure to give, sec. 12 (d)—.......-.....-...--- 9 

Mailing as service, sea 12 (c)---...- 9 

Physicians to give wbat, sec. 7 (a)--...---......— 3.4 

Presumptions as to. sea 20 (b)-...---. 14 

Required, secs. 12.30----—....- 9,17 

Security of compensation by employer, sec. 34-....---............. 19 

To employer binding on carrier, sec. 38........-----....... 20 

Occupational diseases, sec. 2 (2).——----—.. 1 

Parents as beneficiaries, secs. 2 (IS), 9 (d). (g)...-....---2,7,8 

Partial disability. (See Disability.) 

Penalties: 

Collection of. sea 44 (g)------ 24 

For deducting premiums, etc., from wages of employees, sec. 15 (a)---11,13 

For delay In payment of compensation, sec. 14 (e), (0 .—--........-10,11 

For employment of stevedore without certificate, sec. 37..---.....- 20 

For failure of employer to report final payments, eta soa 14 (g)----- 11 

For failure of employer to report Injuries, eta, soa 30 (e). . ......-..... 17 

For failure of employer to secure payment of compensation, sec. 38- 20,21 

For failure of witnesses to appear, eta sea 27 (b)--- 18 

For misrepresentations by claimants, sea 31-- — .......—...........—............—...— 17 

For soliciting business as attorney, etc, sea 28 (b)---—- 16 

Payment of certain. Into special fund, sec. 44 (c) (2)---......-....... 23 

Person, definition of. sec. 2 (1)....—-—----- 1 

Phalanges of finger or toe, compensation for. sec. 8 (c) (14)----- • 

Physical examination. (See Medical examination). 

Physicians: 

Designation of, by commission, sec. 19 (b)..-....-.....-.....-...- 13,14 

Employee may procure, when, sec. 7 (a).....—.......-...-....-........... 3,4 

Employer to provide, sec. 7 (a) --—-....-......-...--—....... 3,4 

Estimates deemed not Impartial, sec. 7 (b)-......-......-......-....— 4 

Examinations by, secs. 7 (b), 14 (b). 19 (h)...-....-......-.........-4,1L13,14 

Fees of, sec. 7 (a)-(c)- 3.« 

Reports by, sec. 7 (s)„.—....— — ..... -- —---—- W 

Policies of Insurance. (See Insurance.) 
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Posthumous children, sec. 2 (14) ... —...____._ 2 

Premiums, deductions (or, forbidden, sec. 15 (*)_...._____..._...._....__ 11,12 

Present value, determination of, sec. 14 (J)_—_____...._..._....__ 11 

(See also Compensation: Commutation.) 

Presumptions in claim proceedings, sec. 20____....___..._...._...... 14 

Previous disability, sec. 8(0. « 

Procedure, secs. 19,23.27..........._.... 13,14, is, 18 

Prosthetic appliances may be furnished, sec. 39 (c)_...___...._..._..._ 21 

Provisions of act severable, sec. SO...........___..._____..._ 28 

Public employees, exclusion of, sec. 3 (a) (2)..._....___..._______... 2 

Public hearings directed, sec. 23 (b)............_____ 18 

Receipts to be given for compensation payments, sec. 14 (1)....._...___..._ 11 

Records of Injuries to be kept by employers, sec. 29___..._________... 17 

Rehabilitation: 

Additional compensation during, sec. 8 (g)_ ...________ 8 

Cooperation in, sec. 39 (c)..___.................._...._______... 21 

Fund for, sec. 44_..._____...._...._..._............ 23 

Reports of injuries, etc., to be made by employers, sec 30_ ..._...._..._ 17 

Review of awards, secs. 8 (c) (21), 21, 22......._...._............... 5,14,18 

Rules and regulations, duty of commission as to, sec. 39 (a)_____...._____ 21 

Safety provisions, study, etc., of, sec. 41_..._________... 22,23 

Schedule of amputations, etc., sec. 8 (c)_______________.... 4,6 

Second injuries: 

Compensation for, sec. 8 (0....._...._..._..._-__________ 8 

Fund for, sec. 44......_______.... 23,24 

Payments limited by amount in fund, sec. 44 (e)___...___...___..._ 24 

Security, special, deputy may require, sec. 14 (i)..........._ 11 

(See also Insurance.) 

Self-insurers: 

Authorisation, etc., of, sec. 32_...._.........._______... 17,18 

Deposits by, sec. 32 (a) (2)......._______________ 18 

Severability of provisions of act, sec. 80_..._..._...________ 28 

Sisters and brothers as beneficiaries, secs. 2 (14), 9 (d). ...._....-----........ 2,7 

Small vessels, exclusion of, secs. 2 (3), 3 (a) (1) ___________..... 1,2 

Special fund, second Injury and rehabilitation, sec. 44......._..._.......__ 23,24 

State officers and employees, exclusion of, sec. 3 (a) (2)............. 2 

Step-children and step-parents as beneficiaries, secs. 2 (14) (18), 9 (b)-(d)___..._.... 2,7 

Stevedoring firms to have certificates, sec. 37....._______..._....___.... 20 

Subcontractors, sec. 4 (a)..—....---...-....— _____ 3 

Subpoenas, power of deputy to issue, sec. 27......_...._..._..._...___..._..... 18 

Subrogation in third-party cases, sec. 33 (b)-(e)---------------18,19 

Suits as stay of limitation, sec. 13 (d)_....._...._....___...___........__ 10 

(See also Action at law.) 

Suits for damages, sec. 8......._....-...-...-...-----......... 3 

Suits, unreasonable, costs In. sec. 28___....---....— -...._____..... 16 

Temporary disability. (See Disability.) 

Third-party liability: 

Compromises, sec. 33 (e), (g)___—_...........___________ 19 

Election of remedies, sec. 33 (a), (b)......___..._____..._ 18 

Employer’s liability for balance, sec. 33 (f), (g)__....___...____ 19 

Procedure, sec. 33............_...._....________ 18,19 

Recoveries, distribution, etc., of, sec. 33 (e)......._..._______.... 19 

Thumb, loss of, sec. 8 (c), (6)....___...-------...--—.... ....._ 4 

Time: 

For filing claims, secs. 13,19 (a)___..._...._........._..._...___9,10,13 

For giving notice of injury or death, sec. 12 (a)-...._...._..._..._____ 9 

For notice of filing of claim, sec. 19 (b).......__________ 13 

For notice of hearing, sec. 19 (c)......___..._..._.... 12 

For order to become final, sec. 21 (a)___..._...._____...._.... 14 

For rendering decision as to award, sec. 19 (c)-... ......_______..... 13 

For review or modification of awards, sec. 22-..._______..._............ IS 

Tips as part of earnings, sec. 2 (13)....._...........___....___........ j 

Title of Act, sec. 1.......--——-------- 1 

Toes, loss of, see. 8 (c) (8), (11)------------- 4 

Total disability. (See Disability.) 

VoooostitutianaUty of part of Act, secs. 49,80-- ---—. .. . .......... 31 


























































36 


Page 

Vested interest, what awards are, sec. 8 (d)_____....- 6,6 

Vision. (See Eyos.) 

Vocational rehabilitation. (See Rehabilitation.) 

Wages: 

As basis of awards, secs. 8, 9.........—--4-6,7, 

Computation of, sec. 10.............. 

Definition of, sec. 2 (13)___________ 

Waiting time, sec. 6 (a).................... _ 3 

Waivers void, sec. 16 (b) ----------- 12 

Widowers as beneficiaries, secs. 2 (17), 8 (d), 9 (b)_______2.5,8,7 

Widows as beneficiaries, secs. 2 (1C), 8 (d), 9 (b), (g)-----2,6,6,7,8 

Willful acts, secs. 2 (2), 3 (b), 20 (d). 1,2.14 

Witnesses: " 

Attendance of, sec. 24.... 15 

Fees for, sec. 25......—...—.— 15 

Refusal to appear, etc., sec. 27 (b).....— 16 
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[Public —No. 257— 73d Congress] 

[S. 2794] 

AN ACT 

To amend the Longshoremen's and Harbor Workers’ Compensation Act with 
respect to rates of compensation, and for other purposes. 


* Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , That subdivision 
(a) of section 7 of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act, as amended, is amended by adding at the end thereof 
the following new sentence: “ If at any time during such period the 
employee unreasonably refuses to submit to medical or surgical treat¬ 
ment, the deputy commissioner may, by order, suspend the payment 
of further compensation during such time as such refusal continues, 
and no compensation shall be paid at any time during the period oi 
such suspension, unless the circumstances justified the refusal.” 

Sbo. 2. So much of subdivision (c) of section 8 of such Act, as 
amended, as precedes paragraph (13) thereof is amended to read 
as follows: 

“(c) Permanent partial disability: In case of disability partial 
in character but permanent in quality, the compensation shall be 
66% per centum of the average weekly wages, which shall be in addi¬ 
tion to compensation for temporary total disability paid in accord¬ 
ance with subdivision (b) of this section, and shall be paid to the 
employee, as follows: 

“fll Arm lost, two hundred and eighty weeks’ compensation. 

“(2) Leg lost, two hundred and forty-eight weeks’ compensation. 

“(3) Hand lost, two hundred and twelve weeks’ compensation. 

“(4) Foot lost, one hundred and seventy-three weeks’ compensa¬ 
tion. 
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Eye lost, one hundred and forty weeks’ compensation. 
Thumb lost, fifty-one weeks’ compensation. 

First finger lost, twenty-eight weeks’ compensation. 

)) Great toe lost, twenty-six weeks’ compensation. 

)) Second finger lost, eighteen weeks’ compensation. 

LO) Third finger lost, seventeen weeks’ compensation, 
fll) Toe other than great toe lost, eight weeks’ compensation. 
;12) Fourth finger lost, seven weeks’ compensation. 

Sec. 3. Paragraph (22) of subdivision (c) of section 8 of such 
Act, as amended, is amended to read as follows: 

“(22) In any case in which there shall be a loss of, or loss of use of, 
more than one member or parts of more than one member set forth 
in paragraphs (1) to (19) of this subdivision, not amounting to 
permanent total disability, the award of compensation shall be for 
the loss of, or loss of use of, each such member or part thereof, which 
awards shall run consecutively.” 

Sec. 4. Subdivision (j) of section 14 of such Act, as amended, is 
amended to read as follows: 
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“(]*) Whenever the deputy commissioner determines that it is in 
the interest of justice, the liability of the employer for compensation, 
or any part thereof as determined by the deputy commissioner with 
the approval of the Commission, may be discharged by the payment 
of a lump sum equal to the present value of future compensation 
payments commuted, computed at 4 per centum true discount com¬ 
pounded annually. The probability of the death of the injured 
employee or other person entitled to compensation before the expira¬ 
tion of the period during which he is entitled to compensation shall 
be determined in accordance with the American Experience Table of 
Mortality, and the probability of the remarriage of the surviving 
wife shall be determined in accordance with the remarriage tables of 
the Dutch Royal Insurance Institution. The probability of the hap¬ 
pening of any other contingency affecting the amount or duration of 
the compensation shall be disregarded.” 

Sec. 5. Section 22 of such Act, as amended, is amended to read as 
follows: 

“ MODIFICATION OF COMPENSATION CASES 

“ Sec. 22. Upon his own initiative, or upon the application of any 
party in interest, on the ground of a change in conditions or because 
of a mistake in a determination of fact by the deputy commissioner, 
the deputy commissioner may, at any time prior to one year after 
the date oi the last pavment of compensation, whether or not a com¬ 
pensation order has l^een issued, review a compensation case in 
accordance with the procedure prescribed in respect of claims in 
section 19, and in accordance with such section issue a new compensa¬ 
tion order which may terminate, continue, reinstate, increase, or 
decrease such compensation. Such new order shall not affect any 
compensation previously paid, except that an award increasing the 
compensation rate may be made effective from the date of the injury, 
and if any part of the compensation due or to become due is unpaid, 
an award decreasing the compensation rate may be made effective 
from the date of the inj ury, and any payment made prior thereto in 
excess of such decreased rate shall be deducted from any unpaid com¬ 
pensation, in such manner and by such method as may be determined 
by the deputy commissioner with the approval of the commission.” 

Approved, May 26, 1934. 




